
CUSTOMER CONTRACT REQUIREMENTS
PAR

CUSTOMER CONTRACT FA8625-16-C-6599 - PD EMD

CUSTOMER CONTRACT REQUIREMENTS

The following customer contract requirements apply to this contract to the extent indicated below. If this contract is for the procurement of
commercial items under a Government prime contract, as defined in FAR Part 2.101, see Section 3 below.

1. FAR Clauses  The following contract clauses are incorporated by reference from the Federal Acquisition Regulation and apply to the extent
indicated. In all of the following clauses, "Contractor" and "Offeror" mean Seller.

52.203-6 Restrictions on Subcontractor Sales to the Government  (SEP 2006).  This clause applies only if this contract exceeds (i)
$100,000 if included in Buyer's customer RFP or customer contract issued before October 1, 2010 or (ii) $150,000 if included in
Buyer's customer RFP issued on or after October 1, 2010, or if the prime contract was issued prior to October 1, 2010 but was
amended after October 1, 2010 to increase the Simplified Acquisition Threshold.

52.203-7 Anti-Kickback Procedures (MAY 2014).  Buyer may withhold from sums owed Seller the amount of any kickback paid by
Seller or its subcontractors at any tier if (a) the Contracting Officer so directs, or (b) the Contracting Officer has offset the amount of
such kickback against money owed Buyer under the prime contract. This clause, excluding subparagraph (c)(1),  applies only if this
contract exceeds $150,000.

52.203-8 Cancellation, Rescission, and Recovery of Funds for Illegal or Improper Activity (MAY 2014).  This clause applies to
this contract if the Seller, its employees, officers, directors or agents participated personally and substantially in any part of the
preparation of a proposal for this contract. The Seller shall indemnify Buyer for any and all losses suffered by the Buyer due to
violations of the Act (as set forth in this clause) by Seller or its subcontractors at any tier.

52.203-10 Price or Fee Adjustment for Illegal or Improper Activity (MAY 2014).  This clause applies only if this contract exceeds
(i) $100,000 if included in Buyer's customer RFP or customer contract issued before October 1, 2010 or (ii) $150,000 if included in
Buyer's customer RFP issued on or after October 1, 2010, or if the prime contract was issued prior to October 1, 2010 but was
amended after October 1, 2010 to increase the Simplified Acquisition Threshold.If the Government reduces Buyer's price or fee for
violations of the Act by Seller or its subcontractors at any tier, Buyer may withhold from sums owed Seller the amount of the
reduction.

52.203-12 Limitation on Payments to Influence Certain Federal Transactions (OCT 2010).  This clause applies only if this
contract exceeds $150,000. Paragraph (g)(2) is modified to read as follows: "(g)(2) Seller will promptly submit any disclosure required
(with written notice to Boeing) directly to the PCO for the prime contract. Boeing will identify the cognizant Government PCO at
Seller's request. Each subcontractor certification will be retained in the subcontract file of the awarding contractor."

52.203-13 Contractor Code of Business Ethics and Conduct (APR 2010).  This clause applies only if this contract is in excess
of $5,000,000 and has a period of performance of more than 120 days.

52.203-17 Contractor Employee Whistleblower Rights and Requirement to Inform Employees of Whistleblower Rights (APR
2014).  This clause applies only if this contract exceeds $150,000.

52.204-2 Security Requirements  (AUG 1996).  Changes clause means the changes clause of this contract. This clause applies only if
access to classified material is required.

52.204-10 Reporting Executive Compensation And First-Tier Subcontract Awards (JUL 2013).  Delete all paragraphs and replace
with the following: "If Seller meets the executive compensation reporting requirements of 52.204-10, Seller shall provide the required
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executive compensation information by maintaining an active registration in the U.S. government CCR database in accordance with
52.204-7. The required information of 52.204-10 will be made public."    

52.204-13 System for Award Management Maintenance  (JUL 2013).  

52.209-6 Protecting the Government's Interests When Subcontracting With Contractors Debarred, Suspended or Proposed
for Debarment (AUG 2013).  Seller agrees it is not debarred, suspended, or proposed for debarment by the Federal Government. Seller
shall disclose to Buyer, in writing, whether as of the time of award of this contract, Seller or its principals is or is not debarred,
suspended, or proposed for debarment by the Federal Government.  This clause does not apply to contracts where Seller is providing
commercially available off-the shelf items.

52.211-5 Material Requirements (AUG 2000).  Any notice will be given to Buyer rather than the Contracting Officer.

52.211-15 Defense Priority and Allocation Requirements (APR 2008).  This clause is applicable if a priority rating is noted in this
contract.

52.215-2 Audit and Records - Negotiation (OCT 2010).  This clause applies only if this contract exceeds $150,000 and (i) is cost-
reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable type or any combination of these types; (ii) Seller
was required to provide cost or pricing data, or (iii) Seller is required to furnish reports as discussed in paragraph (e) of the referenced
clause.

52.215-10 Price Reduction for Defective Certified Cost or Pricing Data (AUG 2011).  This clause applies only if this contract
exceeds the threshold set forth in FAR 15.403-4 and is not otherwise exempt. In subparagraph (3) of paragraph (a), insert "of this
contract" after "price or cost." In Paragraph (c), "Contracting Officer" shall mean "Contracting Officer or Buyer." In Paragraphs (c)(1),
(c)(1)(ii), and (c)(2)(i), "Contracting Officer" shall mean "Contracting Officer or Buyer." In Subparagraph (c)(2)(i)(A), delete "to the
Contracting Officer." In Subparagraph (c)(2)(ii)(B), "Government" shall mean "Government or Buyer." In Paragraph (d), "United
States" shall mean "United States or Buyer."

52.215-12 Subcontractor Certified Cost or Pricing Data (2018-O0015)  Deviation  (MAY 2018).  This clause applies only if this
contract exceeds the threshold set forth in FAR 15.403-4 and is not otherwise exempt. The certificate required by paragraph (b) of the
referenced clause shall be modified as follows: delete "to the Contracting Officer or the Contracting Officer's representative" and
substitute in lieu thereof "to The Boeing Company or The Boeing Company's representative (including data submitted, when
applicable, to an authorized representative of the U.S. Government)." 

52.215-14 Integrity of Unit Prices (OCT 2010).  This clause applies except for contracts at or below $150,000; construction or
architect-engineer services under FAR Part 36; utility services under FAR Part 41; services where supplies are not required; commercial
items; and petroleum products.

52.215-15 Pension Adjustments and Asset Reversions (OCT 2010).  This clause applies to this contract if it meets the requirements
of FAR 15.408(g).

52.215-18 Reversion or Adjustment of Plans for Post-Retirement Benefits (PRB) Other Than Pensions (JUL 2005).  This
clause applies to this contract if it meets the requirements of FAR 15.408(j).

52.215-19 Notification of Ownership Changes (OCT 1997).  This clause applies to this contract if it meets the requirements of FAR
15.408(k).

52.215-21 Requirement for Certified Cost or Pricing Data or Information Other Than Certified Cost and Pricing Data -
Modifications (OCT 2010).  This clause applies only if this contract exceeds the threshold set forth in FAR 15.403-4. The term
"Contracting Officer" shall mean Buyer.  Insert the following in lieu of paragraph (a)(2): “Buyer’s audit rights to determine price
reasonableness shall also apply to verify any request for an exception under this clause. For items priced using catalog or market prices,
or law or regulation, access does not extend to cost or profit information or other data relevant solely to the Contractor’s determination
of the prices to be offered in the catalog or marketplace.”
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52.215-23 Limitations on Pass-Through Charges. (OCT 2009).  This clause applies to all cost-reimbursement subcontracts that
exceeds (i) $100,000 if included in Buyer's customer RFP or customer contract issued before October 1, 2010 or (ii) $150,000 if
included in Buyer's customer RFP issued on or after October 1, 2010, or if the prime contract was issued prior to October 1, 2010 but
was amended after October 1, 2010 to increase the Simplified Acquisition Threshold. If the contract is with DoD, then this clause
applies to all cost-reimbursement subcontracts and fixed-price subcontracts, except those identified in 15.408(n)(2)(i)(B)(2), that exceed
the threshold for obtaining cost or pricing data in accordance with FAR 15.403-4.  In paragraph (c), "Contracting Officer" shall mean
Buyer.

52.219-8 Utilization of Small Business Concerns  (OCT 2014).   

52.219-9 Small-Business Subcontracting Plan  Deviation  (AUG 2013).  This clause applies only if this contract exceeds $650,000
and Seller is not a small business concern.  Seller shall adopt a subcontracting plan that complies with the requirements of this clause. In
addition, Seller shall submit to Buyer Form X31162,  Small Business Subcontracting Plan Certificate of Compliance. In accordance with
paragraph (d)(10)(iv), Seller agrees that it will submit the ISR and/or SSR using eSRS, and, in accordance with paragraph (d)(10)(vi),
Seller agrees to provide the prime contract number, its own DUNS number, and the email address of Seller's official responsible for
acknowledging or rejecting the ISRs, to its subcontractors with subcontracting plans.
As required by subparagraph (d)(10)(v), the following information is provided: (1) the prime contract number is FA8625-16-C-6599;
(2) Buyer's DUNS number is 039267141, and (3) the email address of Buyer's official responsible for acknowledging receipt of or
rejecting ISR reports is (contact Buyer's Authorized Procurement Representative).

52.219-9 Small Business Subcontracting Plan (Oct 2014)  Alternate II  (OCT 2001).  This clause applies only if this contract
exceeds $650,000 and Seller is not a small business concern.  Seller shall adopt a subcontracting plan that complies with the
requirements of this clause. In addition, Seller shall submit to Buyer Form X31162,  Small Business Subcontracting Plan Certificate of
Compliance. In accordance with paragraph (d)(10)(iv), Seller agrees that it will submit the ISR and/or SSR using eSRS, and, in
accordance with paragraph (d)(10)(vi), Seller agrees to provide the prime contract number, its own DUNS number, and the e-mail
address of Seller's  official responsible for acknowledging receipt of or rejecting the ISRs, to its subcontractors with subcontracting
plans. When responding to a solicitation, Seller/Bidder shall comply with the requirements of this clause.

52.219-28 Post-Award Small Business Program Representation  (JUL 2013).  In paragraph (b), delete "...or, if applicable paragraph
(g) of this clause..." Delete paragraph (c) and insert the following paragraph (c) in lieu thereof: "Seller shall represent its size status in
accordance with SBA's size code standards in effect at the time of this representation to Buyer. The size status shall corespond to the
North American Industry Classification System (NAICS) code applicable to Seller's contract." Delete paragraphs (d) and (g). Delete
paragraph (e) and insert the following paragraph (e) in lieu thereof: "Seller shall make the representation required by paragraph (b) of
this clause by submitting an updated Buyer Form F70102 or updating Seller's profile information on line in Buyer's BEST system."    
 

52.222-1 Notice to the Government of Labor Disputes (FEB 1997).  The terms "Contracting Officer" shall mean Buyer.

52.222-19 Child Labor - Cooperation with Authorities and Remedies (JAN 2014).  In (d), "Contracting Officer" means Buyer.

52.222-20 Contracts for Materials,Supplies, Articles, and Equipment Exceeding $15,000.  (MAY 2014).  This clause applies only
if this contract exceeds $15,000.

52.222-21 Prohibition of Segregated Facilities  (FEB 1999).  

52.222-26 Equal Opportunity (MAR 2007).  

52.222-35 Equal Opportunity for Veterans. (JUL 2014).  This clause applies only if this contract is $100,000 or more.

52.222-36 Equal Opportunity for Workers with Disabilities (JUL 2014).  This clause applies only if this contract exceeds $15,000.

52.222-37 Employment Reports on Veterans (JUL 2014).  This clause applies if this contract is $100,000 or more.
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52.222-40 Notification of Employee Rights Under the National Labor Relations Act. (DEC 2010).  

52.222-50 Combating Trafficking in Persons (MAR 2015).  The term “Contractor” shall mean “Seller”, except the term “prime
contractor” shall remain unchanged. The term “Contracting Officer” shall mean “Contracting Officer and the Buyer's Authorized
Procurement Representative in paragraph (d)(1). Paragraph (d)(2) shall read as follows: “If the allegation may be associated with more
than one contract, the Seller shall inform the contracting officer, the agency Inspector General, and the Buyer's Authorized Procurement
Representative for each affected contract.”  The term “the Government” shall mean “the Government and Buyer” in paragraph (e). The
term “termination” shall mean “cancel” and “cancellation for default”, respectively, in paragraph (e)(6). Insert the following at the end
of paragraph (e): “If the Government exercises one of the remedies identified in the paragraph (e) against Buyer as a result of the
Seller’s violation of its obligations under this clause, Buyer may impose an equivalent remedy against the Seller.”  The term
“Contracting Officer” shall mean “Contracting Officer and Buyer” in paragraph (f), except in paragraph (f)(2), where it shall mean
“Contracting Officer or Buyer”.  Paragraph (h)(2)(ii) shall read as follows: “To the nature and scope of the activities involved in the
performance of a Government subcontract, including the number of non-United States citizens expected to be employed and the risk
that the contract or subcontract will involve services or supplies susceptible to trafficking in persons.”   The term “Contracting Officer”
shall   mean “Contracting Officer or Buyer” in paragraph (h)(4)(ii). The term “Contracting Officer” shall mean “Buyer” in paragraph
(h)(5).

52.222-54 Employment Eligibility Verification (AUG 2013).  
This clause applies to all subcontracts that (1) are for (i) commercial or noncommercial services (except for commercial services that are
part of the purchase of a COTS item, or an item that would be a COTS item, but for minor modifications performed by the COTS
provider and are normally provided for that COTS item), or (ii) construction; (2) has a value of more than $3,000; and (3) includes work
performed in the United States.

52.222-99 Establishing a Minimum Wage for Contractors (Deviation) (JUN 2014).  

52.223-11 Ozone-Depleting Substances and High Global Warming Potential Hydrofluorocarbons  (JUN 2016).  Seller shall
submit the information required by paragraph (c) (1) annually to Buyer by October 15th during each year of contract performance, and
at the end of contract performance.

52.223-18 Encouraging Contractor Policies To Ban Text Messaging While Driving (AUG 2011).   

52.225-13 Restriction on Certain Foreign Purchases (JUN 2008).  

52.227-1 Authorization and Consent (DEC 2007).  

52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (DEC 2007).  A copy of each notice sent to the
Government shall be sent to Buyer.

52.230-6 Administration of Cost Accounting Standards  (JUN 2010).  Add "Buyer and the" before "CFAO" in paragraph (m). This
clause applies if clause H001, H002, H004 or H007 is included in this contract.

52.232-39 Unenforceability of Unauthorized Obligations (JUN 2013).  

52.232-40 Providing Accelerated Payments to Small Business Subcontractors. (DEC 2013).  This clause applies to contracts with
small business concerns. The term "Contractor" retains its original meaning.

52.234-1 Industrial Resources Developed Under Title III Defense Production Act (SEP 2016).  

52.244-6 Subcontracts for Commercial Items  (MAR 2015).  Clauses in paragraph (c) (1) are applicable to Seller for commercial
items ordered by Buyer from Seller under this contract.

52.245-1 Government Property (APR 2012).  This clause applies if Government property is acquired or furnished for contract
performance.   "Government" shall mean Government throughout except the first time it appears in paragraph (g)(1) when
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"Government" shall mean the Government or the Buyer. 

52.247-63 Preference for U.S.-Flag Air Carriers  (JUN 2003).  This clause only applies if this contract involves international air
transportation.

52.248-1 Value Engineering (OCT 2010).  This clause applies only if this contract is for $150,000 or more. The term “Contractor”
means Seller. The term "Contracting Officer" means Buyer.  The term "contracting office" means US Government contracting
office. The term "Government" means Buyer except in subparagraph (c)(5).   The term "Government" does not mean Buyer as it is
used in the phrase "Government costs”. Paragraph (d) shall read as follows: The Seller shall submit VECP’s to the Buyer.  
Subparagraph (e)(1) shall read as follows: The Buyer will notify the Seller of the status of the VECP after receipt. The Buyer will
process VECP’s expeditiously; however, it will not be liable for any delay in acting upon a VECP. 
 Paragraph (m) shall read as follows: (m) Data. The Seller may restrict the Government’s right to use any part of a VECP or the
supporting data by marking the following legend on the affected parts:
These data, furnished under the Value Engineering clause of contract, shall not be disclosed outside the Buyer and Government or
duplicated, used, or disclosed, in whole or in part, for any purpose other than to evaluate a value engineering change proposal submitted
under the clause. This restriction does not limit the Buyer’s and Government’s right to use information contained in these data if it has
been obtained or is otherwise available from the Seller or from another source without limitations.
If a VECP is accepted, the Seller hereby grants the Government unlimited rights in the VECP and supporting data, except that, with
respect to data qualifying and submitted as limited rights or Government purpose rights technical data, the Government shall have the
rights specified in the contract modification implementing the VECP and Seller shall appropriately mark the data. (The terms “unlimited
rights” a “limited rights” and “Government purpose rights” are defined in Part 27 of the Federal Acquisition Regulation (“FAR”) or
Part 227 of the Defense FAR Supplement, as applicable.)
 
Seller’s share of the net acquisition savings and collateral savings shall not reduce the Government's share of concurrent or future
savings or collateral savings. Buyer's payments to Seller under this clause are conditioned upon Buyer's receipt of authorization for
such payments from the Government

52.253-1 Computer Generated Forms (JAN 1991).  

2. DoD FAR Supplement Clauses   DoD Contracts. The following contract clauses are incorporated by reference from the Department of
Defense Federal Acquisition Regulation Supplement and apply to the extent indicated. In all of the following clauses, "Contractor" and "Offeror"
mean Seller except as otherwise noted.

252.203-7001 Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies (DEC 2008).  
This clause applies only if this contract exceeds (i) $100,000 if included in Buyer's customer RFP or customer contract issued before
October 1, 2010 or (ii) $150,000 if included in Buyer's customer RFP issued on or after October 1, 2010, or if the prime contract was
issued prior to October 1, 2010 but was amended after October 1, 2010 to increase the Simplified Acquisition Threshold and is not for
the purchase of commercial items or commercial components.  Except in paragraph (a), "this contract" and "the contract" mean the
contract between Buyer and Seller. In subparagraph (d)(2), delete the words "or first-tier subcontractor." In paragraph (e), the remedies
described in subparagraphs (2) and (3) are available to Buyer, not the Government.   In paragraph (f), "through the Buyer" is inserted
after "Contracting Officer." Paragraph (g) is deleted.

252.203-7002 REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS (SEP 2013).   

252.203-7003 Agency Office of the Inspector General. (DEC 2012).  This clause applies if FAR 52.203-13 applies. 

252.203-7004 DISPLAY OF HOTLINE POSTER  (JAN 2015).  The clause applies to contracts that exceed $5 million
except for when the contract is for the acquisition of a commercial item.

252.204-7000 Disclosure of Information (AUG 2013).  Seller will submit requests for authorization to release through Buyer. Seller
shall submit written requests to Buyer a minimum of 25 days prior to proposed date of release.

252.204-7012 Safeguarding Covered Defense Information and Cyber Incident Reporting (OCT 2016).  This clause applies if the
Contract is for operationally critical support or where performance will involve a covered contractor information system. The term
“contractor” retains its original meaning wherever the word is not capitalized. In the terms “Contractor attributional/proprietary

BDS Terms and Conditions Guide
Effective: 01/14/2019 (Draft)
Page 5 of 28



information,” “Contractor information system” and "covered contractor information system," the term "contractor" also retains its
original meaning. In paragraphs (d) and (g), “Contracting Officer” shall mean “Contracting Officer or Buyer.”  In paragraph (m)(2), the
term “prime Contractor” retains its original meaning. Reporting to Buyer shall be accomplished via abuse@Boeing.com with a copy to
the Buyer's Authorized Procurement Representative. The Boeing 1st tier subcontractor shall rapidly report lower tier subcontractor
information it receives.

252.204-7015 Disclosure of Information to Litigation Support Contractors.  (FEB 2014).  

252.209-7010 Critical Safety Items  (AUG 2011).  
 

252.211-7000 Acquisition Streamlining  (OCT 2010).  This clause applies only if this contract exceeds $1.5 million.

252.211-7003 Item Unique Identification and Valuation  Deviation (NOV 2015).  This clause applies if this contract acquires any
item for which unique item identification is required in accordance with paragraph (c) (1) of this clause. Any exceptions under
paragraph (c) (1) (i) or specific items requiring a unique item identifier in accordance with paragraph (c) (1) (ii)-(v),  if any, shall be
identified in an exhibit in this contract.

252.215-7000 Pricing Adjustments (DEC 2012).  This clause applies only if this contract exceeds the threshold set forth in FAR
15.403-4.

252.216-7004 Award Fee Reduction or Denial for Jeopardizing the Health or Safety of Government Personnel.  (SEP
2011).  (applies to contracts that include award fee). Contractor means Boeing and subcontractor means Seller. Seller shall be liable to
Buyer for such award fee reduction. Buyer may debit Seller against this contract or otherwise for the amount of Buyer's award fee
reduction.  

252.219-7003 Small Business Subcontracting Plan (DoD Contracts)  (OCT 2014).  Paragraph (e) shall be deleted.

252.219-7003 Small Business Subcontracting Plan (DoD Contracts)  Deviation  (AUG 2013).  Paragraph (g) shall be deleted.

252.222-7006 Restrictions on the Use of Mandatory Arbitration Agreements (DEC 2010).  This clause applies to all solicitations
and contracts (including task or delivery orders and bilateral modifications adding new work) valued in excess of $1 million, except for
contracts for the acquisition of commercial items, including commercially available off-the-shelf-items. Seller agrees to flow down this
clause to all covered subcontractors. Seller agrees by accepting this contract that it shall not enter into, and shall not take any action to
enforce, any provision of any existing agreements, as describe in paragraph (b)(1) of this clause, with respect to any of Seller's
employees or independent contractors performing work for Seller related to this contract. 

252.223-7001 Hazard Warning Labels (DEC 1991).  This clause applies only if Seller delivers hazardous material under this contract.

252.223-7006 Prohibition on Storage, Treatment, and Disposal of Toxic or Hazardous Materials.  (SEP 2014).  This clause
applies if the contract requires, may require, or permits Seller access to a DoD installation. Seller shall include this clause in any of their
subcontracts.

252.223-7008 Prohibition of Hexavalent Chromium (JUN 2013).  "Contracting Officer" shall mean Buyer.

252.225-7001 Buy American and Balance of Payments Program (NOV 2014).  In paragraph (c), the phrase "in the Buy American
Balance of Payments Program Certificate provision of the solicitation" is deleted and the word "certified" is deleted and replaced with
the word "specified."  

252.225-7002 Qualifying Country Sources as Subcontractors  (DEC 2017).  
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252.225-7004 Reporting Of Contract Performance Outside The United States And Canada - Submission After Award  (OCT
2015).  "Contracting Officer" means "Buyer." Paragraph (c)(5) is deleted. In (d)(2) "from the Contracting Officer or" is deleted.

252.225-7009 Restriction on Acquisition of Certain Articles Containing Specialty Metals  (OCT 2014).  Paragraphs (d) and (e)
(1) of this clause are excluded. In paragraph (d) (1) (i), "Contracting Officer" means Buyer.  In paragraph (e)(2) "Government" means
Buyer.  Paragraph (c)(6) is revised as follows:  
(c)(6) End items of the prime contract containing a minimal amount of otherwise noncompliant specialty metals (i.e., specialty metals
not melted or produced in the United States, an outlying area, or a qualifying country, that are not covered by one of the other
exceptions in this paragraph (c)), if the total weight of such noncompliant metals does not exceed 2 percent of the total weight of all
specialty metals in that end item. This exception does not apply to high performance magnets containing specialty metals.   If the Seller
will furnish goods that contain otherwise noncompliant specialty metals (i.e., specialty metals not melted or produced in the United
States, an outlying area, or a qualifying country, that are not covered by one of the other exceptions in this paragraph (c)), then the
Seller shall disclose to the Buyer (i) the total weight of all specialty metals in each of the goods of this contract, and (ii) the total weight
of the noncompliant specialty metals in each of those goods. In the calculation of total weight of noncompliant specialty metals in each
of the goods, exclude the weight of specialty metals covered by other exemptions in this paragraph (c). 

252.225-7012 Preference for Certain Domestic Commodities (FEB 2013).   

252.225-7021 Trade Agreements (DEC 2017).  In paragraph (c) (1), the phrase "in the Trade Agreements Certificate provision of the
solicitation" is deleted.

252.225-7048 Export-Controlled Items (JUN 2013).  

252.226-7001 Utilization of Indian Organizations and Indian-Owned Economic Enterprises--DoD Contracts and Native
Hawaiian Small Business Concerns  (SEP 2004).  This clause applies only if this contract exceeds $500,000.

252.227-7014 Rights In Noncommercial Computer Software And Noncommercial Computer Software Documentation  (FEB
2014).  This clause applies when noncommercial computer software or computer software documentation is to be obtained from Seller
or Seller's subcontractors for delivery to the Government.

252.227-7016 Rights in Bid or Proposal Information (JAN 2011).   

252.227-7019 Validation of Asserted Restrictions - Computer Software  (SEP 2011).   

252.227-7026 Deferred Delivery of Technical Data or Computer Software  (APR 1988).  This clause applies only if the delivery of
data is required or if computer software may be originated, developed or delivered under this contract.

252.227-7027 Deferred Ordering of Technical Data or Computer Software  (APR 1988).  This clause applies only if technical data
or computer software may be generated as part of the performance of this contract.

252.227-7030 Technical Data -- Withholding of Payment (MAR 2000).  In this clause, "Government" and "Contracting Officer"
shall mean Buyer. This clause applies only if the delivery of technical data is required under this contract.

252.228-7001 Ground and Flight Risk (JUN 2010).  Seller acknowledges that the Customer Contract includes DFARS 252.228-7001,
Ground and Flight Risk (JUN 2010) (the “GFRC”), and that the GFRC incorporates DCMA Instruction 8210.1 (21 August 2013),
CONTRACTOR’S FLIGHT AND GROUND OPERATIONS, by reference.  Seller shall have procedures in place to implement the
requirements of the GFRC and DCMA Instruction 8210.1 (21 August 2013), and to enable Buyer to meet its obligations under the
prime contract. 

252.228-7005 Accident Reporting and Investigation Involving Aircraft, Missiles, and Space Launch Vehicles  (DEC 1991).   

252.231-7000 Supplemental Cost Principles  (DEC 1991).  

BDS Terms and Conditions Guide
Effective: 01/14/2019 (Draft)
Page 7 of 28



252.234-7002 Earned Value Management System  (MAY 2011).  Delete paragraph (k). With the exception of paragraphs (i) and (j),
Seller shall comply with EVMS requirements if Seller is identified to comply elsewhere in this contract.

252.234-7004 Cost and Software Data Reporting System  (NOV 2014).  CSDR reporting is required by Seller if this contract exceeds
$50 million. The last sentence in paragraph (b) is deleted.  

252.243-7001 Pricing of Contract Modifications (DEC 1991).  

252.244-7000 Subcontracts for Commercial Items  (JUN 2013).   

252.245-7001 Tagging, Labeling, and Marking Of Government-Furnished Property (APR 2012).   

252.245-7004 Reporting, Reutilization, and Disposal (MAY 2013).  This clause applies if this contract contains FAR 52.245-1,
Government Property.   The term "Contracting Officer" shall mean "Buyer".

252.246-7003 Notification of Potential Safety Issues  (JUN 2013).  This clause applies only if this subcontract is for:  (i) parts
identified as critical safety items; (ii) systems and subsystems, assemblies and subassemblies integral to a system; or (iii) repair,
maintenance, logistics support, or overhaul services for systems and subsystems, assemblies, subassemblies and parts integral to a
system.  The notification required by paragraph (c) of this clause will be provided to Buyer and to the administrative contracting officer
(ACO) and the procuring contracting officer (PCO) if Seller is aware of the ACO and PCO for the prime contract.

252.246-7007 Contractor Counterfeit Electronic Part Detection and Avoidance System  (AUG 2016).  This clause applies to
contracts for electronic parts or assemblies containing electronic parts or for contracts for the performance of authentication testing.
The term "Contractor" means "Buyer" in the first sentence. In paragraph (c)(6), "Contracting Officer" means "Buyer."

252.246-7008 Sources of Electronic Parts  (DEC 2017).  This clause applies if the Contract is for electronic parts or assemblies
containing electronics parts, unless  Seller is the original manufacturer of the electronic parts. The term “Contractor” means Seller and
the term “subcontractor” means Seller’s lower-tier suppliers.   In paragraph (b)(3)(ii)(A), the term “Contracting Officer” means
“Buyer’s Authorized Procurement Representative.”  Seller’s notification shall include, at a minimum,  identification of the electronic
parts being procured, identification of Seller’s lower-tier supplier providing such electronic parts, Seller’s rationale on acceptability  of
procuring such parts (including risk mitigation), and identification of the product using such parts (by lot or serial numbers).

252.247-7023 Transportation of Supplies by Sea-Basic  (APR 2014).  This clause applies if this contract is for supplies that  are of a
type described in paragraph (b)(2) of this clause. In paragraph (d), "45 days" is changed to "60 days." If this contract exceeds the
simplified acquisition threshold, paragraphs (a)-(h) apply. In paragraph (g) "Government" means Buyer. If this contract is at  or below
the simplified acquisition threshold, paragraphs (f) and (g) are excluded.  The simplified acquisition threshold is $150,000.

252.247-7024 Notification of Transportation of Supplies by Sea  (MAR 2000).  Contracting Officer and, in the first sentence of
paragraph (a), Contractor mean Buyer. This clause applies only if the supplies being transported are noncommercial items or
commercial items that (i) Seller is reselling or distributing to the Government without adding value (generally, Seller does not add value
to items that it contracts for f.o.b. destination shipment); (ii) are shipped in direct support of U.S. military contingency operations,
exercises, or forces deployed in humanitarian or peacekeeping operations; or (iii) are commissary or exchange cargoes transported
outside the Defense Transportation System in accordance with 10 U.S.C. 2643.

252.249-7002 Notification Of Anticipated Contract Termination Or Reduction (OCT 2015).  "Contracting Officer" shall mean
"Buyer".  Subparagraph (d)(1) shall be deleted.  The phrase "Require that each such subcontractor"  of subparagraph (d)(2) shall be
deleted. 

3. Commercial Items  If goods or services being procured under this contract are commercial items and Clause H203 is set forth in the purchase
order, the foregoing Government clauses in Sections 1 and 2 above are deleted and the following FAR/DFARS clauses are inserted in lieu thereof:

52.203-13 Contractor Code of Business Ethics and Conduct (APR 2010).  This clause applies only if this contract is in excess
of $5,000,000 and has a period of performance of more than 120 days.
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52.203-15 Whistleblower Protections Under the American Recovery and Reinvestment Act of 2009 (JUN 2010).  This clause
applies if this contract is funded in whole or in part with Recovery Act funds.

52.209-6 Protecting the Government's Interests When Subcontracting With Contractors Debarred, Suspended or Proposed
for Debarment (AUG 2013).  Seller agrees it is not debarred, suspended, or proposed for debarment by the Federal Government. Seller
shall disclose to Buyer, in writing, whether as of the time of award of this contract, Seller or its principals is or is not debarred,
suspended, or proposed for debarment by the Federal Government.  This clause does not apply to contracts where Seller is providing
commercially available off-the shelf items.

52.219-8 Utilization of Small Business Concerns  (OCT 2014).  

52.222-26 Equal Opportunity (MAR 2007).  

52.222-35 Equal Opportunity for Veterans. (JUL 2014).  This clause applies only if this contract is $100,000 or more.

52.222-36 Equal Opportunity for Workers with Disabilities (JUL 2014).  This clause applies only if this contract exceeds $15,000.

52.222-37 Employment Reports on Veterans (JUL 2014).  This clause applies if this contract is $100,000 or more.

52.222-40 Notification of Employee Rights Under the National Labor Relations Act. (DEC 2010).  

52.222-50 Combating Trafficking in Persons (MAR 2015).  The term “Contractor” shall mean “Seller”, except the term “prime
contractor” shall remain unchanged. The term “Contracting Officer” shall mean “Contracting Officer and the Buyer's Authorized
Procurement Representative in paragraph (d)(1). Paragraph (d)(2) shall read as follows: “If the allegation may be associated with more
than one contract, the Seller shall inform the contracting officer, the agency Inspector General, and the Buyer's Authorized Procurement
Representative for each affected contract.”  The term “the Government” shall mean “the Government and Buyer” in paragraph (e). The
term “termination” shall mean “cancel” and “cancellation for default”, respectively, in paragraph (e)(6). Insert the following at the end
of paragraph (e): “If the Government exercises one of the remedies identified in the paragraph (e) against Buyer as a result of the
Seller’s violation of its obligations under this clause, Buyer may impose an equivalent remedy against the Seller.”  The term
“Contracting Officer” shall mean “Contracting Officer and Buyer” in paragraph (f), except in paragraph (f)(2), where it shall mean
“Contracting Officer or Buyer”.  Paragraph (h)(2)(ii) shall read as follows: “To the nature and scope of the activities involved in the
performance of a Government subcontract, including the number of non-United States citizens expected to be employed and the risk
that the contract or subcontract will involve services or supplies susceptible to trafficking in persons.”   The term “Contracting Officer”
shall   mean “Contracting Officer or Buyer” in paragraph (h)(4)(ii). The term “Contracting Officer” shall mean “Buyer” in paragraph
(h)(5).

52.222-54 Employment Eligibility Verification (AUG 2013).  
This clause applies to all subcontracts that (1) are for (i) commercial or noncommercial services (except for commercial services that are
part of the purchase of a COTS item, or an item that would be a COTS item, but for minor modifications performed by the COTS
provider and are normally provided for that COTS item), or (ii) construction; (2) has a value of more than $3,000; and (3) includes work
performed in the United States.

52.225-26 Contractors Performing Private Security Functions Outside the the United States  (JUL 2013).  

52.232-40 Providing Accelerated Payments to Small Business Subcontractors. (DEC 2013).  This clause applies to contracts with
small business concerns. The term "Contractor" retains its original meaning.

52.244-6 Subcontracts for Commercial Items  (MAR 2015).  Clauses in paragraph (c) (1) are applicable to Seller for commercial
items ordered by Buyer from Seller under this contract.

52.245-1 Government Property (APR 2012).  This clause applies if Government property is acquired or furnished for contract
performance.   "Government" shall mean Government throughout except the first time it appears in paragraph (g)(1) when
"Government" shall mean the Government or the Buyer. 
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52.247-64 Preference for Privately Owned U.S.-Flag Commercial Vessels  (FEB 2006).  This clause does not apply if this contract
is for the acquisition of commercial items unless (i) this contract is a contract or agreement for ocean transportation services; or a
construction contract; or (ii) the supplies being transported are (a) items the Seller is reselling or distributing to the Government without
adding value (generally, the Seller does not add value to the items when it subcontracts items for f.o.b. destination shipment); or (b)
shipped in direct support of U.S. military (1) contingency operations; (2) exercises; or (3) forces deployed in connection with United
Nations or North Atlantic Treaty Organization humanitarian or peacekeeping operations.

252.203-7002 REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS (SEP 2013).   

252.204-7012 Safeguarding Covered Defense Information and Cyber Incident Reporting (OCT 2016).  This clause applies if the
Contract is for operationally critical support or where performance will involve a covered contractor information system. The term
“contractor” retains its original meaning wherever the word is not capitalized. In the terms “Contractor attributional/proprietary
information,” “Contractor information system” and "covered contractor information system," the term "contractor" also retains its
original meaning. In paragraphs (d) and (g), “Contracting Officer” shall mean “Contracting Officer or Buyer.”  In paragraph (m)(2), the
term “prime Contractor” retains its original meaning. Reporting to Buyer shall be accomplished via abuse@Boeing.com with a copy to
the Buyer's Authorized Procurement Representative. The Boeing 1st tier subcontractor shall rapidly report lower tier subcontractor
information it receives.

252.204-7015 Disclosure of Information to Litigation Support Contractors.  (FEB 2014).  

252.211-7003 Item Unique Identification and Valuation (NOV 2015).  (DEVIATION) This clause applies if this contract acquires
any item for which unique item identification is required in accordance with paragraph (c) (1) of this clause. Any exceptions under
paragraph (c) (1) (i) or specific items requiring a unique item identifier in accordance with paragraph (c) (1) (ii)-(v),  if any, shall be
identified in an exhibit in this contract.

252.223-7008 Prohibition of Hexavalent Chromium (JUN 2013).  "Contracting Officer" shall mean Buyer.

252.225-7001 Buy American and Balance of Payments Program (NOV 2014).  In paragraph (c), the phrase "in the Buy American
Balance of Payments Program Certificate provision of the solicitation" is deleted and the word "certified" is deleted and replaced with
the word "specified."  

252.225-7004 Reporting Of Contract Performance Outside The United States And Canada - Submission After Award  (OCT
2015).  "Contracting Officer" means "Buyer." Paragraph (c)(5) is deleted. In (d)(2) "from the Contracting Officer or" is deleted.

252.225-7009 Restriction on Acquisition of Certain Articles Containing Specialty Metals  (OCT 2014).  Paragraph (d) and
(e)(1) of this clause is excluded. Paragraph (e) of this clause is included wherein "Government" means Buyer.  

252.225-7009 Restriction on Acquisition of Certain Articles Containing Specialty Metals  (JUN 2013).  Paragraph (d) of this
clause is excluded. Paragraph (e) of this clause is included wherein "Government" means Buyer.  

252.225-7012 Preference for Certain Domestic Commodities (FEB 2013).   

252.225-7048 Export-Controlled Items (JUN 2013).  

252.226-7001 Utilization of Indian Organizations and Indian-Owned Economic Enterprises--DoD Contracts and Native
Hawaiian Small Business Concerns  (SEP 2004).  This clause applies only if this contract exceeds $500,000.

252.243-7001 Pricing of Contract Modifications (DEC 1991).  

252.244-7000 Subcontracts for Commercial Items  (JUN 2013).   
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252.246-7003 Notification of Potential Safety Issues  (JUN 2013).  This clause applies only if this subcontract is for:  (i) parts
identified as critical safety items; (ii) systems and subsystems, assemblies and subassemblies integral to a system; or (iii) repair,
maintenance, logistics support, or overhaul services for systems and subsystems, assemblies, subassemblies and parts integral to a
system.  The notification required by paragraph (c) of this clause will be provided to Buyer and to the administrative contracting officer
(ACO) and the procuring contracting officer (PCO) if Seller is aware of the ACO and PCO for the prime contract.

252.246-7007 Contractor Counterfeit Electronic Part Detection and Avoidance System  (AUG 2016).  This clause applies to
contracts for electronic parts or assemblies containing electronic parts or for contracts for the performance of authentication testing.
The term "Contractor" means "Buyer" in the first sentence. In paragraph (c)(6), "Contracting Officer" means "Buyer."

252.246-7008 Sources of Electronic Parts  (DEC 2017).  This clause applies if the Contract is for electronic parts or assemblies
containing electronics parts, unless  Seller is the original manufacturer of the electronic parts. The term “Contractor” means Seller and
the term “subcontractor” means Seller’s lower-tier suppliers.   In paragraph (b)(3)(ii)(A), the term “Contracting Officer” means
“Buyer’s Authorized Procurement Representative.”  Seller’s notification shall include, at a minimum,  identification of the electronic
parts being procured, identification of Seller’s lower-tier supplier providing such electronic parts, Seller’s rationale on acceptability  of
procuring such parts (including risk mitigation), and identification of the product using such parts (by lot or serial numbers).

252.247-7023 Transportation of Supplies by Sea-Basic  (APR 2014).  This clause applies if this contract is for supplies that  are of a
type described in paragraph (b)(2) of this clause. In paragraph (d), "45 days" is changed to "60 days." If this contract exceeds the
simplified acquisition threshold, paragraphs (a)-(h) apply. In paragraph (g) "Government" means Buyer. If this contract is at  or below
the simplified acquisition threshold, paragraphs (f) and (g) are excluded.  The simplified acquisition threshold is $150,000.

252.247-7024 Notification of Transportation of Supplies by Sea  (MAR 2000).  Contracting Officer and, in the first sentence of
paragraph (a), Contractor mean Buyer. This clause applies only if the supplies being transported are noncommercial items or
commercial items that (i) Seller is reselling or distributing to the Government without adding value (generally, Seller does not add value
to items that it contracts for f.o.b. destination shipment); (ii) are shipped in direct support of U.S. military contingency operations,
exercises, or forces deployed in humanitarian or peacekeeping operations; or (iii) are commissary or exchange cargoes transported
outside the Defense Transportation System in accordance with 10 U.S.C. 2643.

4. AFFARS Clauses   The following contract clauses are incorporated by reference from the Air Force Federal Acquisition Regulation
Supplement and apply to the extent indicated. In all of the following clauses, "Contractor" means Seller.

5352.204-9000 Notification of Government Security Activity and Visitor Group Security Agreements  (OCT 2017).  Delete the
first sentence and insert the following in lieu thereof: “This clause applies if this contract  includes  a DD Form 254, DOD Contract
Security Classification Specification, and requires performance at a government location in the U.S. or overseas.”  

5352.204-9000 Notification of Government Security Activity  (MAR 2012).  
This contract contains a DD Form 254, DOD Contract Security Classification Specification, and requires performance at a government
location in the U.S. or overseas. Prior to beginning operations involving classified information on an installation identified on the DD
Form 254, the contractor shall take the following actions:
(a) At least thirty days prior to beginning operations, notify the Information Protection Office shown in the distribution block of the
DD Form 254 as to:
(1) The name, address, and telephone number of this contract company’s representative and designated alternate in the U.S. or overseas
area, as appropriate;
(2) The contract number and military contracting command;
(3) The highest classification category of defense information to which contractor employees will have access;
(4) The Air Force installations in the U.S. (in overseas areas, identify only the APO number(s)) where the contract work will be
performed;
(5) The date contractor operations will begin on base in the U.S. or in the overseas area;
(6) The estimated completion date of operations on base in the U.S. or in the overseas area; and,
(7) Any changes to information previously provided under this clause.
This requirement is in addition to visit request procedures contained in DOD 5220.22-M, National Industrial Security Program
Operating Manual.
(b) Prior to beginning operations involving classified information on an installation identified on the DD Form 254 where the contractor
is not required to have a facility security clearance, the contractor shall enter into a Visitor Group Security Agreement (or
understanding) with the installation commander to ensure that the contractor’s security procedures are properly integrated with those
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of the installation. As a minimum, the agreement shall identify the security actions that will be performed:
(1) By the installation for the contractor, such as providing storage and classified reproduction facilities, guard services, security forms,
security inspections under DOD 5220.22-M, classified mail services, security badges, visitor control, and investigating security

incidents; and(2) Jointly by the contractor and the installation, such as packaging and addressing classified
transmittals, security checks, internal security controls, and implementing emergency procedures to protect
classified material.

5352.223-9000 Elimination of Use of Class I Ozone Depleting Substances (ODS)  (NOV 2012).  

5352.242-9000 Contractor Access to Air Force Installations (NOV 2012).  Contracting Officer shall mean Buyer. In paragraph (e)
the term "prime contractor" shall mean "Seller" and the term "issuing office" shall mean "Buyer."

5. Prime Contract Special Provisions   The following prime contract special provisions apply to this purchase order

A. The following clauses apply if Seller is providing either Non-Commercial Technical Data or Commercial Technical Data:
 
1. 252.227-7037 VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (DEVIATION 2017-F0001) (JUL
2017).
 
This clause applies to either Non-Commercial Technical Data or Commercial Technical Data.
 

(a) Definitions. The terms used in this clause are defined in the Rights in Technical Data- Noncommercial Items clause of this
contract.
 
(b) Presumption regarding development exclusively at private expense.
 

(1) Commercial items. For commercially available off-the-shelf items (defined at 41 U.S.C. 104) in all cases, and for
all other commercial items except as provided in paragraph (b) (2) of this clause, the Contracting Officer will
presume that a Contractor's asserted use or release restrictions are justified on the basis that the item, component,
or process was developed exclusively at private expense. The Contracting Officer shall not challenge such
assertions unless the Contracting Officer has information that demonstrates that the item, component, or process
was not developed exclusively at private expense.
 
(2) Major systems. The presumption of development exclusively at private expense does not apply to major
systems or subsystems or components thereof, except for commercially available off-the-shelf items (which are
governed by paragraph (b) (1)) of this clause. When the Contracting Officer challenges an asserted restriction
regarding technical data for a major system or a subsystem or component thereof on the basis that the item,
component, or process was not developed   exclusively at private expense, the Contracting Officer will sustain the
challenge unless information provided by the Contractor or subcontractor demonstrates that the item, component,
or process was developed exclusively at private expense.

 
(c) Justification. The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the
validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data
delivered or required to be delivered under the contract or subcontract. Except as provided in paragraph (b)(1) of this clause,
the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such
restrictive markings in response to a challenge under paragraph (e) of this clause.

 
(d) Prechallenge request for information

 
(1) The Contracting Officer may request the Contractor or subcontractor to furnish a written explanation for any
restriction asserted by the Contractor or subcontractor on the right of the United States or others to use technical
data. If, upon review  of the explanation submitted, the Contracting Officer remains unable to ascertain the basis of
the restrictive marking, the Contracting Officer may further request the Contractor or subcontractor to furnish
additional information in the records of, or otherwise in the possession of or reasonably available to, the Contractor
or subcontractor to justify the validity of any restrictive marking on technical data delivered or to be delivered under
the contract or subcontract (e.g., a statement of facts accompanied with supporting documentation). The Contractor
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or subcontractor shall submit such written data as requested by the Contracting Officer within the time required or
such longer period as may be mutually agreed.
 
(2) If the Contracting Officer, after reviewing the written data furnished pursuant to paragraph (d)(1) of this clause,
or any other available information pertaining to the validity of a restrictive marking, determines that reasonable
grounds exist to question the current validity of the marking and that continued adherence to the marking would
make impracticable the subsequent competitive acquisition of the item, component, or process to which the
technical data relates, the Contracting Officer shall follow the procedures in paragraph (e) of this clause.
 
(3) If the Contractor or subcontractor fails to respond to the Contracting Officer's request for information under
paragraph (d) (1) of this clause, and the Contracting Officer determines that continued adherence to the marking
would make impracticable the subsequent competitive acquisition of the item, component, or process to which the
technical data relates, the Contracting Officer may challenge the validity of the marking as described in paragraph (e)
of this clause.

 
(e) Challenge.

 
(1) Notwithstanding any provision of this contract concerning inspection and acceptance, if the Contracting Officer
determines that a challenge to the restrictive marking is warranted, the Contracting Officer shall send a written
challenge notice to the Contractor or subcontractor asserting the restrictive markings. Such challenge shall-
 

(i) State the specific grounds for challenging the asserted restriction;
 

(ii) Require a response within sixty (60) days justifying and providing sufficient evidence as to the
current validity of the asserted restriction;
 
(iii) State that a DoD Contracting Officer's final decision, issued pursuant to paragraph (g) of this clause,
sustaining the validity of a restrictive marking identical to the asserted restriction, within the three-year
period preceding the challenge, shall serve as justification for the asserted restriction if the validated
restriction was asserted by the same Contractor or subcontractor (or any licensee of such Contractor or
subcontractor) to which such notice is being provided; and
 
(iv) State that failure to respond to the challenge notice may result in issuance of a final decision pursuant
to paragraph (f) of this clause.
 

(2) The Contracting Officer shall extend the time for response as appropriate if the Contractor or subcontractor
submits a written request showing the need for additional time to prepare a response.
 
(3) The Contractor's or subcontractor's written response shall be considered a claim within the meaning of 41
U.S.C. 7101, Contract Disputes, and shall be certified in the form prescribed at 33.207 of the Federal Acquisition
Regulation, regardless of dollar amount.
 
(4) A Contractor or subcontractor receiving challenges to the same restrictive markings from more than one
Contracting Officer shall notify each Contracting Officer of the existence of more than one challenge. The notice
shall also state which Contracting Officer initiated the first in time unanswered challenge. The Contracting Officer
initiating the first in time unanswered challenge after consultation with the Contractor or subcontractor and the
other Contracting Officers, shall formulate and distribute a schedule for responding to each of the challenge notices
to all interested parties. The schedule shall afford the Contractor or subcontractor an opportunity to respond to
each challenge notice. All parties will be bound by this schedule.
 

(f) Final decision when Contractor or subcontractor fails to respond. Upon a failure of a Contractor or subcontractor to
submit any response to the challenge notice the Contracting Officer will issue a final decision to the Contractor or
subcontractor in accordance with paragraph (b) of this clause and the Disputes clause of this contract pertaining to the
validity of the asserted restriction. This final decision shall be issued as soon as possible after the expiration of the time
period of paragraph (e) (1) (ii) or (e) (2) of this clause. Following issuance of the final decision, the Contracting Officer will
comply with the procedures in paragraphs (g) (2) (ii) through (iv) of this clause.
 
(g) Final decision when Contractor or subcontractor responds.

BDS Terms and Conditions Guide
Effective: 01/14/2019 (Draft)
Page 13 of 28



 
(1) If the Contracting Officer determines that the Contractor or subcontractor has justified the validity of the
restrictive marking, the Contracting Officer shall issue a final decision to the Contractor or subcontractor sustaining
the validity of the restrictive marking, and stating that the Government will continue to be bound by the restrictive
marking. This final decision shall be issued within sixty (60) days after receipt of the Contractor's or
subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has
notified the Contractor or subcontractor that the Government will require. The notification of a longer period for
issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.
 
(2)        (i) If the Contracting Officer determines that the validity of the restrictive marking is not justified, the

Contracting Officer shall issue a final decision to the Contractor or subcontractor in accordance with the
Disputes clause of this contract. Notwithstanding paragraph (e) of the Disputes clause, the final decision
shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the
challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or
subcontractor of the longer period that the Government will require. The notification of a longer period
for issuance of a final decision will be made within sixty (60) days after receipt of the response to the
challenge notice. 

 
(ii) The Government agrees that it will continue to be bound by the restrictive marking for a period of
ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of
this clause. The Contractor or subcontractor agrees that, if it intends to file suit in the United States
Claims Court it will provide a notice of intent to file suit to the Contracting Officer within ninety (90)
days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.
If the Contractor or subcontractor fails to appeal, file suit, or provide a notice of intent to file suit to the
Contracting Officer within the ninety (90)-day period, the Government may cancel or ignore the
restrictive markings, and the failure of the Contractor or subcontractor to take the required action
constitutes agreement with such Government action.

 
(iii) The Government agrees that it will continue to be bound by the restrictive marking where a notice of
intent to file suit in the United States Claims Court is provided to the Contracting Officer within ninety
(90) days from the issuance of the final decision under paragraph (g)(2)(i) of this clause. The Government
will no longer be bound, and the Contractor or subcontractor agrees that the Government may strike or
ignore the restrictive markings, if the Contractor or subcontractor fails to file its suit within one (1) year
after issuance of the final decision. Notwithstanding the foregoing, where the head of an agency
determines, on a nondelegable basis, that urgent or compelling circumstances will not permit waiting for
the filing of a suit in the United States Claims Court, the Contractor or subcontractor agrees that the
agency may, following notice to the Contractor or subcontractor, authorize release or disclosure of the
technical data. Such agency determination may be made at any time after issuance of the final decision and
will not affect the Contractor's or subcontractor's right to damages against the United States where its
restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.

 
(iv) The Government agrees that it will be bound by the restrictive marking where an appeal or suit is
filed pursuant to the Contract Disputes statute until final disposition by an agency Board of Contract
Appeals or the United States Claims Court. Notwithstanding the foregoing, where the head of an agency
determines, on a nondelegable basis, following notice to the Contractor that urgent or compelling
circumstances will not permit awaiting the decision by such Board of Contract Appeals or the United
States Claims Court, the Contractor or subcontractor agrees that the agency may authorize release or
disclosure of the technical data. Such agency determination may be made at any time after issuance of the
final decision and will not affect the Contractor's or subcontractor's right to damages against the United
States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be
provided by law.
 

(h) Final disposition of appeal or suit.
 

(1)   If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the
Contracting Officer's decision is sustained-
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(i) The restrictive marking on the technical data shall be cancelled, corrected or ignored; and
 

(ii) If the restrictive marking is found not to be substantially justified, the Contractor or subcontractor, as
appropriate, shall be liable to the Government for payment of the cost to the Government of reviewing
the restrictive marking and the fees and other expenses (as defined in 28 U.S.C. 2412(d) (2) (A)) incurred
by the Government in challenging the marking, unless special circumstances would make such payment
unjust.
 

(2)   If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the
Contracting Officer's decision is not sustained-

 
(i) The Government shall continue to be bound by the restrictive marking; and

 
(ii) The Government shall be liable to the Contractor or subcontractor for payment of fees and other
expenses (as defined in 28 U.S.C. 2412(d) (2) (A)) incurred by the Contractor or subcontractor in
defending the marking, if the challenge by the Government is found not to have been made in good faith.

 
(i) Duration of right to challenge. The Government may review the validity of any restriction on technical data, delivered or to
be delivered under a contract, asserted by the Contractor or subcontractor. During the period within three (3) years of final
payment on a contract or within three (3) years of delivery of the technical data to the Government, whichever is later, the
Contracting Officer may review and make a written determination to challenge the restriction. The Government may,
however, challenge a restriction on the release, disclosure or use of technical data at any time if such technical data-
 

(1) Is publicly available;
 
(2) Has been furnished to the United States without restriction; or

 
(3) Has been otherwise made available without restriction. Only the Contracting Officer's final decision resolving a
formal challenge by sustaining the validity of a restrictive marking constitutes "validation" as addressed in 10 U.S.C.
2321.
 

(j) Decision not to challenge. A decision by the Government, or a determination by the Contracting Officer, to not challenge
the restrictive marking or asserted restriction shall not constitute "validation."

 
(k) Privity of contract. The Contractor or subcontractor agrees that the Contracting Officer may transact matters under this
clause directly with subcontractors at any tier that assert restrictive markings. However, this clause neither creates nor
implies privity of contract between the Government and subcontractors.
 
(l) Flowdown. The Contractor or subcontractor agrees to insert this clause in contractual instruments with its subcontractors
or suppliers at any tier requiring the delivery of technical data pertaining to non-commercial items. No particular clause is
required for use in subcontracts and other contractual instruments for commercial technical data, provided that the applicable
statutory rights and obligations for relevant entities under 10 U.S.C. 2321 shall be effectuated for the commercial technical
data. Contractor further agrees that, in the case of any Government activity to validate any asserted restrictions by a
subcontractor or supplier pertaining to commercial technical data, Contractor will facilitate the validation of said restrictions
consistent with applicable law.
 

< end of clause>
 
B. Contractor Manpower Reporting (CMR)
 
This clause applies to contracts issued in support of Prime Contract CLIN 0004 Preliminary Design.
 
Seller shall report ALL contracted labor hours required for performance of service provided under this contract via a secure collection
site. Seller is required to completely fill in all required data fields using the following web address: https://www.ecmra.mil
 
Contracted services excluded from reporting are based on Product Service Codes (PSCs). The excluded PSCs are:
 

BDS Terms and Conditions Guide
Effective: 01/14/2019 (Draft)
Page 15 of 28



1. W, Lease/Rental of Equipment
2. X, Lease/Rental of Facilities
3. Y, Construction of Structures and Facilities
4. D, Automatic Data Processing and Telecommunications, IT and Telecom-Telecommunications Transmission (D304) and
Internet (D322) ONLY.
5. S, Utilities ONLY
6. V, Freight and Shipping ONLY

 
Reporting inputs will be for the labor hours executed during the period of performance for each government fiscal year (FY), which runs
1 October through 30 September. While inputs may be recorded anytime during the FY, all data shall be reported no later than 31
October of each calendar year. Seller may direct questions to the CMRA  help desk accessible via eCMRA.
 
Seller is required to flow this clause down to subcontractors at all tiers and identify and include Buyer’s customer contract number
(identified in the Customer Contracts Requirements document) in the flowdown.
 
C. The following clauses apply if Seller is providing Non-Commercial Technical Data. For H004, SPECIFICALLY
NEGOTIATED LICENSE, marking requirements, follow the instructions in Attachment 9, not the instructions in 252.227-
7013 (f) (4).
 
1. AFLCMC/WV-H004 H-004 SPECIFICALLY NEGOTIATED LICENSE RIGHTS FOR SPECIFIC PAR SUBSYSTEMS
INTEGRATION DATA (JUL 2017)
 

(a) Grant.
 

(1) Seller grants Specifically Negotiated License Rights to the Government, as provided in the Specific PAR
Subsystems Integration Data License (Attachment 9), for integration and integration design data for the following
subsystems, excluding Seller subsystem components that are commercial.

 

i. PAR Wiring System

ii. Mission Communications  System

iii. Airstairs, lower lobe doors, and baggage loader

iv. Auxiliary Power System

v. Interior

vi. Military GPS Solution
 

(2) Subject to applicable law, the Specifically Negotiated License at Attachment 9 constitutes the sole license
agreement between the Government and the Seller for the Proprietary Information referenced therein. Seller data
rights and Attachment 9 to this Contract reflect "a transfer of rights mutually agreed upon," in accordance with
DFARS 227.7102- 1(b)(2), 227.7202-1(c)(2), and the 252.227-7015(c) (JULY 2017) (DEVIATION 2017-F0001)
clause of this contract, provided that the applicable statutory rights and obligations for relevant entities under 10
U.S.C. 2320 and 10 U.S.C. 2321 shall be effectuated for the technical data and computer software covered herein.

 
(b) Content Requirements. For the above subsystems, Seller shall provide substantiation data pertaining to integration into
the PAR Aircraft. This data will be provided to Boeing for approval via a separate Integration Data Report delivery for each
subsystem. The Government will receive license rights as described in Attachment 9 for the data associated with the
subsystems identified above that are modified or generated in performance of this contract. There is no requirement to
provide license rights to preexisting or unmodified technical data, models, model outputs, or computer software.

 
For the purposes of this clause, substantiation data consists of detailed drawings, model outputs, analysis reports, test
reports, and ICDs required to substantiate the formal certification package submitted to the FAA. Substantiation data is not
the formal package submitted to the FAA.

 
2. 252.227-7013 RIGHTS IN TECHNICAL DATA-NONCOMMERCIAL ITEMS. (DEVIATION 2017-F0001) (JUL 2017).
 
(This clause applies when technical data for noncommercial items or for commercial items developed in any part at Government
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expense, is to be obtained from Seller or Seller's subcontractors for delivery to the Government)
 

(a)    Definitions. As used in this clause-
 

(1) "Computer data base" means a collection of data recorded in a form capable of being processed by a computer.
The term does not include computer software.
 
(2) "Computer program" means a set of instructions, rules, or routines recorded in a form that is capable of causing
a computer to perform a specific operation or series of operations.
 
(3) "Computer software" means computer programs, source code, source code listings, object code listings, design
details, algorithms, processes, flow charts, formulae and related material that would enable the software to be
reproduced, recreated, or recompiled. Computer software does not include computer data bases or computer
software documentation.
 
(4) "Computer software documentation" means owner's manuals, user's manuals, installation instructions, operating
instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer
software or provide instructions for using the software.
 
(5) "Covered Government support contractor" means a contractor (other than a litigation support contractor
covered by 252.204-7014) under a contract, the primary purpose of which is to furnish independent and impartial
advice or technical assistance directly to the Government in support of the Government's management and
oversight of a program or effort (rather than to directly furnish an end item or service to accomplish a program or
effort), provided that the contractor-
 

(i) Is not affiliated with the prime contractor or a first-tier subcontractor on the program or effort, or with
any direct competitor of such prime contractor or any such first-tier subcontractor in furnishing end items
or services of the type developed or produced on the program or effort; and
 
(ii) Receives access to technical data or computer software for performance of a Government contract that
contains the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive  Legends.
 

(6) "Detailed manufacturing or process data" means technical data that describe the steps, sequences, and conditions
of manufacturing, processing or assembly used by the manufacturer to produce an item or component or to perform
a process.
 
(7) "Developed" means that an item, component, or process exists and is workable. Thus, the item or component
must have been constructed or the process practiced. Workability is generally established when the item,
component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the
applicable art that there is a high probability that it will operate as intended. Whether, how much, and what type of
analysis or testing is required to establish workability depends on the nature of the item, component, or process,
and the state of the art. To be considered "developed," the item, component, or process need not be at the stage
where it could be offered for sale or sold on the commercial market, nor must the item, component, or process be
actually reduced to practice within the meaning of Title 35 of the United States Code.
 
(8) "Developed exclusively at private expense" means development was accomplished entirely with costs charged
to indirect cost pools, costs not allocated to a government contract, or any combination thereof.

(i) Private expense determinations should be made at the lowest practicable level.
 

(ii) Under fixed-price contracts, when total costs are greater than the firm-fixed price or ceiling price of the
contract, the additional development costs necessary to complete development shall not be considered
when determining whether development was at government, private, or mixed expense.
 

(9) "Developed exclusively with government funds" means development was not accomplished exclusively or
partially at private expense.
 
(10) "Developed with mixed funding" means development was accomplished partially with costs charged to indirect
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cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a
government contract.
 
(11) "Form, fit, and function data" means technical data that describes the required overall physical, functional, and
performance characteristics (along with the qualification requirements, if applicable) of an item, component, or
process to the extent necessary to permit identification of physically and functionally interchangeable items.
 
(12) "Government purpose" means any activity in which the United States Government is a party, including
cooperative agreements with international or multi-national defense organizations, or sales or transfers by the
United States Government to foreign governments or international organizations. Government purposes include
competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or
disclose technical data for commercial purposes or authorize others to do so.
 
(13) "Government purpose rights" means the rights to-

 
(i) Use, modify, reproduce, release, perform, display, or disclose technical data within the Government
without restriction; and

 
(ii) Release or disclose technical data outside the Government and authorize persons to whom release or
disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for
United States government purposes.
 

(14) "Limited rights" means the rights to use, modify, reproduce, release, perform, display, or disclose technical
data, in whole or in part, within the Government. The Government may not, without the written permission of the
party asserting limited rights, release or disclose the technical data outside the Government, use the technical data
for manufacture, or authorize the technical data to be used by another party, except that the Government may
reproduce, release, or disclose such data or authorize the use or reproduction of the data by persons outside the
Government if-
 

(i) The reproduction, release, disclosure, or use is-
 

(A) Necessary for emergency repair and overhaul; or
 

(B) A release or disclosure to-
 

(1) A covered Government support contractor in performance of its covered
Government support contract for use, modification, reproduction, performance,
display, or release or disclosure to a person authorized to receive limited rights
technical data; or
 
(2) A foreign government, of technical data other than detailed manufacturing or
process data, when use of such data by the foreign government is in the interest of the
Government and is required for evaluational or informational purposes;

 
(ii) The recipient of the technical data is subject to a prohibition on the further reproduction, release,
disclosure, or use of the technical data; and
 
(iii) The contractor or subcontractor asserting the restriction is notified of such reproduction, release,
disclosure, or use.
 

(15) "Technical data" means recorded information, regardless of the form or method of the recording, of a scientific
or technical nature (including computer software documentation). The term does not include computer software or
data incidental to contract administration, such as financial and/or management information.
 
(16) "Unlimited rights" means rights to use, modify, reproduce, perform, display, release, or disclose technical data
in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.
 

(b) Rights in technical data. The Contractor grants or shall obtain for the Government the following royalty free, world-wide,
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nonexclusive, irrevocable license rights in technical data other than computer software documentation (see the Rights in
Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract for rights
in computer software documentation):
 

(1) Unlimited rights. The Government shall have unlimited rights in technical data that are
 

(i) Data pertaining to an item, component, or process which has been or will be developed exclusively
with Government funds;
 
(ii) Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test,
or similar work was specified as an element of performance;
 
(iii) Created exclusively with Government funds in the performance of a contract that does not require the
development, manufacture, construction, or production of items, components, or processes;
 
(iv) Form, fit, and function data;

 
(v) Necessary for installation, operation, maintenance, or training purposes (other than detailed
manufacturing or process data);
 
(vi) Corrections or changes to technical data furnished to the Contractor by the Government;

 
(vii) Otherwise publicly available or have been released or disclosed by the Contractor or subcontractor
without restrictions on further use, release or disclosure, other than a release or disclosure resulting from
the sale, transfer, or other assignment of interest in the technical data to another party or the sale or
transfer of some or all of a business entity or its assets to another party;
 
(viii) Data in which the Government has obtained unlimited rights under another Government contract or
as a result of negotiations; or
 
(ix) Data furnished to the Government, under this or any other Government contract or subcontract
thereunder, with-
 

(A)  Government purpose license rights or limited rights and the restrictive condition(s) has/
have expired; or

(B)  Government purpose rights and the Contractor's exclusive right to use such data for
commercial purposes has expired.

 
(2) Government purpose rights.

 
(i) The Government shall have government purpose rights for a five-year period, or such other period as
may be negotiated, in technical data-
 

(A) That pertain to items, components, or processes developed with mixed funding except
when the Government is entitled to unlimited rights in such data as provided in paragraphs
(b)(1)(ii) and (b)(1)(iv) through (b)(1)(ix) of this clause; or
 
(B) Created with mixed funding in the performance of a contract that does not require the
development, manufacture, construction, or production of items, components, or processes.
 

(ii) The five-year period, or such other period as may have been negotiated, shall commence upon
execution of the contract, subcontract, letter contract (or similar contractual instrument), contract
modification, or option exercise that required development of the items, components, or processes or
creation of the data described in paragraph (b)(2)(i)(B) of this clause. Upon expiration of the five-year or
other negotiated period, the Government shall have unlimited rights in the technical data.
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(iii) The Government shall not release or disclose technical data in which it has government purpose rights
unless-

 
(A) Prior to release or disclosure, the intended recipient is subject to the non-disclosure
agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS);
or
 
(B) The recipient is a Government contractor receiving access to the data for performance of a
Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use
or Disclosure of Government-Furnished Information Marked with Restrictive  Legends.
 

(iv) The Contractor has the exclusive right, including the right to license others, to use technical data in
which the Government has obtained government purpose rights under this contract for any commercial
purpose during the time period specified in the government purpose rights legend prescribed in paragraph
(f)(2) of this clause.

(3)   Limited rights.
 

(i) Except as provided in paragraphs (b) (1) (ii) and (b) (1) (iv) through (b) (1) (ix) of this clause, the
Government shall have limited rights in technical data-
 

(A) Pertaining to items, components, or processes developed exclusively at private expense and
marked with the limited rights legend prescribed in paragraph (f) of this clause; or
 
(B) Created exclusively at private expense in the performance of a contract that does not require
the development, manufacture, construction, or production of items, components, or processes.
 

(ii) The Government shall require a recipient of limited rights data for emergency repair or overhaul to
destroy the data and all copies in its possession promptly following completion of the emergency repair/
overhaul and to notify the Contractor that the data have been destroyed.
 
(iii) The Contractor, its subcontractors, and suppliers are not required to provide the Government
additional rights to use, modify, reproduce, release, perform, display, or disclose technical data furnished
to the Government with limited rights. However, if the Government desires to obtain additional rights in
technical data in which it has limited rights, the Contractor agrees to promptly enter into negotiations
with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.
All technical data in which the Contractor has granted the Government additional rights shall be listed or
described in a license agreement made part of the contract. The license shall enumerate the additional
rights granted the Government in such data.
 
(iv)The Contractor acknowledges that-

 
(A) Limited rights data are authorized to be released or disclosed to covered Government
support contractors;
 
(B) The Contractor will be notified of such release or disclosure;

 
(C) The Contractor (or the party asserting restrictions as identified in the limited rights legend)
may require each such covered Government support contractor to enter into a nondisclosure
agreement directly with the Contractor (or the party asserting restrictions) regarding the
covered Government support contractor's use of such data, or alternatively, that the Contractor
(or party asserting restrictions) may waive in writing the requirement for a non-disclosure
agreement; and
 
(D) Any such non-disclosure agreement shall address the restrictions on the covered
Government support contractor's use of the limited rights data as set forth in the clause at
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information
Marked with Restrictive Legends. The non- disclosure agreement shall not include any
additional terms and conditions unless mutually agreed to by the parties to the non-disclosure
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agreement.
 

(4) Specifically negotiated license rights. The standard license rights granted to the Government under paragraphs
(b) (1) through (b) (3) of this clause, including the period during which the Government shall have government
purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties
consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a) (14)
of this clause. Any rights so negotiated shall be identified in a license agreement made part of this contract.
 
(5) Prior government rights. Technical data that will be delivered, furnished, or otherwise provided to the
Government under this contract, in which the Government has previously obtained rights shall be delivered,
furnished, or provided with the pre- existing rights, unless-
 

(i) The parties have agreed otherwise; or
 

(ii) Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or
disclose the data have expired or no longer apply.
 

(6) Release from liability. The Contractor agrees to release the Government from liability for any release or
disclosure of technical data made in accordance with paragraph (a)(14) or (b)(2)(iii) of this clause, in accordance
with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has
released or disclosed the data and to seek relief solely from the party who has improperly used, modified,
reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.
 

(c) Contractor rights in technical data. All rights not granted to the Government are retained by the Contractor.
 

(d) Third party copyrighted data. The Contractor shall not, without the written approval of the Contracting Officer,
incorporate any copyrighted data in the technical data to be delivered under this contract unless the Contractor is the
copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the
deliverable data of the appropriate scope set forth in paragraph (b) of this clause, and has affixed a statement of the license or
licenses obtained on behalf of the Government and other persons to the data transmittal document.
 
(e) Identification and delivery of data to be furnished with restrictions on use, release, or disclosure.

 
(1) This paragraph does not apply to restrictions based solely on copyright.

 
(2) Except as provided in paragraph (e) (3) of this clause, technical data that the Contractor asserts should be
furnished to the Government with restrictions on use, release, or disclosure are identified in an attachment to this
contract (the Attachment). The Contractor shall not deliver any data with restrictive markings unless the data are
listed on the Attachment.
 
(3) In addition to the assertions made in the Attachment, other assertions may be identified after award when based
on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the
source selection decision. Such identification and assertion shall be submitted to the Contracting Officer as soon as
practicable prior to the scheduled date for delivery of the data, in the following format, and signed by an official
authorized to contractually obligate the Contractor:
 
Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data

 
The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or
disclose the following technical data should be restricted-
 

Technical Data to be
Furnished with
Restrictions*

Basis for Assertion** Asserted Rights
Category***

Name of Person Asserting
Restrictions****

(LIST) (LIST) (LIST) (LIST)
 

*If the assertion is applicable to items, components, or processes developed at private expense, identify both the data and
each such item, component, or process.
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**Generally, the development of an item, component, or process at private expense, either exclusively or partially, is the
only basis for asserting restrictions on the Government's rights to use, release, or disclose technical data pertaining to such
items, components, or processes.
Indicate whether development was exclusively or partially at private expense. If development was not at private expense,
enter the specific reason for asserting that the Government's rights should be restricted.
***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated
under another contract, limited or government purpose rights under this or a prior contract, or specifically negotiated
licenses).
****Corporation, individual, or other person, as appropriate.

 
Date                             ___________________________
Printed Name and Title   ___________________________
                                    ___________________________
Signature                      ___________________________

 
                                                (End of Identification and Assertion)
 

(4) When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the
Contracting Officer to evaluate the Contractor's assertions. The Contracting Officer reserves the right to add the
Contractor's assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the
procedures of the Validation of Restrictive Markings on Technical Data clause of this  contract.
 

(f) Marking requirements. The Contractor, and its subcontractors or suppliers, may only assert restrictions on the
Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data to be delivered under this
contract by marking the deliverable data subject to restriction. Except as provided in paragraph (f) (5) of this clause, only the
following legends are authorized under this contract: the government purpose rights legend at paragraph (f) (2) of this clause;
the limited rights legend at paragraph (f) (3) of this clause; or the special license rights legend at paragraph (f) (4) of this
clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.

 
(1) General marking instructions. The Contractor, or its subcontractors or suppliers, shall conspicuously and
legibly mark the appropriate legend on all technical data that qualify for such markings. The authorized legends shall
be placed on the transmittal document or storage container and, for printed material, each page of the printed
material containing technical data for which restrictions are asserted. When only portions of a page of printed
material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a
note, or other appropriate identifier. Technical data transmitted directly from one computer or computer terminal to
another shall contain a notice of asserted restrictions. Reproductions of technical data or any portions thereof
subject to asserted restrictions shall also reproduce the asserted restrictions.
 
(2) Government purpose rights markings. Data delivered or otherwise furnished to the Government with
government purpose rights shall be marked as follows:
 

GOVERNMENT PURPOSE RIGHTS
 

Contract No.
 

Contractor Name
 

Contractor Address
 

Expiration Date
 

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are
restricted by paragraph (b)(2) of the Rights in Technical Data-Noncommercial Items clause contained in the above
identified contract. No restrictions apply after the expiration date shown above. Any reproduction of technical data
or portions thereof marked with this legend must also reproduce the markings.
 

(End of legend)
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(3) Limited rights markings. Data delivered or otherwise furnished to the Government with limited rights shall be
marked with the following legend:
 

LIMITED  RIGHTS
 

Contract No.
 
Contractor Name
 
Contractor Address
 
The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are
restricted by paragraph (b)(3) of the Rights in Technical Data—Noncommercial Items clause contained in the above
identified contract. Any reproduction of technical data or portions thereof marked with this legend must also
reproduce the markings. Any person, other than the Government, who has been provided access to such data must
promptly notify the above named Contractor.
 

(End of legend)
 

(4)   Special license rights markings.
 

(i) Data in which the Government's rights stem from a specifically negotiated license shall be marked with
the following legend:
 

SPECIAL LICENSE RIGHTS
 

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these data are
restricted by Contract No.             (Insert contract number)           , License No.    (Insert license identifier)
        . Any reproduction of technical data or portions thereof marked with this legend must also
reproduce the markings.
 
(End of legend)

 
(ii) For purposes of this clause, special licenses do not include government purpose license rights acquired
under a prior contract (see paragraph (b) (5) of this clause).
 

(5) Pre-existing data markings. If the terms of a prior contract or license permitted the Contractor to restrict the
Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data deliverable
under this contract, and those restrictions are still applicable, the Contractor may mark such data with the
appropriate restrictive legend for which the data qualified under the prior contract or license. The marking
procedures in paragraph (f) (1) of this clause shall be followed.
 

(g) Contractor procedures and records. Throughout performance of this contract, the Contractor and its subcontractors or
suppliers that will deliver technical data with other than unlimited rights, shall-
 

(1) Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when
authorized by the terms of this clause; and
 
(2) Maintain  records sufficient to justify the validity of any restrictive markings on technical data delivered under
this contract.
 

(h) Removal of unjustified and nonconforming markings.
 

(1) Unjustified technical data markings. The rights and obligations of the parties regarding the validation of
restrictive markings on technical data furnished or to be furnished under this contract are contained in the Validation
of Restrictive Markings on Technical Data clause of this contract. Notwithstanding any provision of this contract
concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike
a marking if, in accordance with the procedures in the Validation of Restrictive Markings on Technical Data clause
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of this contract, a restrictive marking is determined to be unjustified.
 

(2) Nonconforming technical data markings. A nonconforming marking is a marking placed on technical data
delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this
contract. Correction of nonconforming markings is not subject to the Validation of Restrictive Markings on
Technical Data clause of this contract. If the Contracting Officer notifies the Contractor of a nonconforming
marking and the Contractor fails to remove or correct such marking within sixty (60) days, the Government may
ignore or, at the Contractor's expense, remove or correct any nonconforming marking.
 

(i) Relation to patents. Nothing contained in this clause shall imply a license to the Government under any patent or be
construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.
 
(j) Limitation on charges for rights in technical data.

 
(1) The Contractor shall not charge to this contract any cost, including, but not limited to, license fees, royalties, or
similar charges, for rights in technical data to be delivered under this contract when-
 

(i) The Government has acquired, by any means, the same or greater rights in the data; or
 

(ii) The data are available to the public without restrictions.
 

(2) The limitation in paragraph (j) (1) of this clause-
 

(i) Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor
to acquire rights in subcontractor or supplier technical data, if the subcontractor or supplier has been paid
for such rights under any other Government contract or under a license conveying the rights to the
Government; and
 
(ii) Does not include the reasonable costs of reproducing, handling, or mailing the documents or other
media in which the technical data will be delivered.
 

(k) Applicability to subcontractors or suppliers.
 

(1) The Contractor shall ensure that the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10
U.S.C. 2321, and the identification, assertion, and delivery processes of paragraph (e) of this clause are recognized
and protected.

 
(2) Whenever any technical data related to noncommercial items developed in any part at Government expense will
be obtained from a subcontractor or supplier for delivery to the Government under this contract, the requirements
of special contract requirements H-004, and the associated specifically negotiated license rights provided at
Attachment 9 of this contract, as authorized by paragraph (b)(4) of this clause, will govern such commercial
technical data, provided that the applicable statutory rights and obligations for relevant entities under 10 U.S.C.
2320 and 10 U.S.C. 2321 shall be effectuated.

 
(3) Whenever any technical data for noncommercial items is to be obtained from a subcontractor or supplier for
delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other
contractual instrument and require its subcontractors or suppliers to do so, without alteration, except to identify
the parties. This clause will govern the technical data pertaining to noncommercial items. No other clause shall be
used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in
a subcontractor's or supplier's technical data.
 
(4) Technical data required to be delivered by a subcontractor or supplier shall normally be delivered to the next
higher-tier contractor, subcontractor, or supplier. However, when there is a requirement in the prime contract for
data which may be submitted with other than unlimited rights by a subcontractor or supplier, then said
subcontractor or supplier may fulfill its requirement by submitting such data directly to the Government, rather
than through a higher-tier contractor, subcontractor, or supplier.
 
(5) The Contractor and higher-tier subcontractors or suppliers shall not use their power to award contracts as
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economic leverage to obtain rights in technical data from their subcontractors or suppliers.
 
(6) In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in
technical data as an excuse for failing to satisfy its contractual obligation to the Government.
 
(End of clause)

 
D. The following clauses apply if Seller is providing Commercial Technical Data. For H099 SPECIFICALLY NEGOTIATED
LICENSE marking requirements, follow the instructions in Attachment 6 and Attachment 8.
 
1. AFLCMC/WV-H099 LICENSE RIGHTS FOR COMMERCIAL PROPRIETARY INFORMATION (JUN 2017).
 
The following is authorized by Deviation 2017-F0001, Technical Data Rights for Contract FA8625-16-C-6599.
 

(a) Definitions. As used in this H-clause as well as Attachment 6 and Attachment 8 (attached to this CCR) in this Contract:
 

(1) "Aircraft" means the 747-8 VIP airplane(s) manufactured by Boeing (hereinafter "Contractor"), sold to the
Government, and modified through Engineering, Manufacturing, and Development (EMD) to become Presidential
Aircraft Recapitalization (PAR) aircraft under this Contract.

 
(2) "Commercial Computer Software" is defined in DFARS 252.227-7014(a) (1).

 
(3) "Commercial Proprietary Information" means Commercial Computer Software and proprietary, trade secret
information owned by Seller or a Third Party, which describes a commercial item as defined in FAR 2.101, is
conveyed or embodied in materials created by Seller or a Third Party, and is provided directly or indirectly by
Seller. Seller. Commercial Proprietary Information does not include technical data describing an item, component, or
process that was developed exclusively with Government funds or with mixed funding.

 
(4) "Delivered" or "Deliverable" means required to be delivered under Contract SDRL, or executable computer
software code required to be delivered embedded in hardware required to be delivered under this Contract.

 
(5) "Future Modifications" means changes to the Aircraft made after post-EMD acceptance of the Aircraft by the
Government.

 
(6) "Maintenance" with regard to any commercial aspect of commercial derivative aircraft, means meeting the intent
of CFR Title 14, Parts 43, 121 and 145 requirements for maintenance and continuous airworthiness.

 
(7) "OMIT" means operation, Maintenance, installation, or training as described in DFARS 252.227- 7015(b) (1)
(iv) (JULY 2017) (DEVIATION 2017-F0001) and as defined above. For purposes of this Contract, "training" does
not include the manufacture of simulators.

 
(8) "Third Party" is a person or entity who is not a party to this Contract.

 
All other terms used in this H-clause that are defined in the following clauses have the same meaning as set forth in those
clauses: DFARS 252.227-7013 (JULY 2017) (DEVIATION 2017-F0001), DFARS 252.227-7014, and DFARS 252.227-
7015 (JULY 2017) (DEVIATION 2017-F0001).

 
(b) Delivery Requirements and License Rights. The Parties have enumerated, in the Supplier Data Requirements Lists
(SDRLs) attached to this Contract, the technical data, computer software, and computer software documentation required to
be Delivered by the Seller under this Contract.

 
(1) The Government's rights in non-commercial technical data, computer software, and computer software
documentation shall be those defined in DFARS 252.227-7013 (JULY 2017) (DEVIATION 2017- F0001), DFARS
252.227-7014, and related DFARS Part 227 clauses as incorporated in this Contract.

 
(2) Subject to applicable law, the Specifically Negotiated Licenses at ATTACHMENTs 6 and 8 to this Contract,
"Terms for OMIT Commercial Proprietary Information," and "Terms for Non-OMIT Commercial Proprietary
Information," respectively, constitute the sole license agreement between the Government and the Seller for the
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Commercial Proprietary Information referenced therein.
 

ATTACHMENTs 6 and 8 to this Contract reflect "a transfer of rights mutually agreed upon," in accordance with DFARS
227.7102- 1(b) (2), 227.7202-1(c) (2), and the 252.227-7015(c) (JULY 2017) (DEVIATION 2017-F0001) clause of this
contract, provided that the applicable statutory rights and obligations for relevant entities under 10 U.S.C. 2320 and 10
U.S.C. 2321 shall be effectuated for the technical data and computer software covered herein.

 
(c) Subcontracts and Other Contractual Instruments. No particular clause is required for use in subcontracts and other
contractual instruments for commercial technical data and commercial computer software, provided that, the rights and
obligations associated with this H-Clause, Attachments 6 and 8, and the applicable statutory rights and obligations for
relevant entities under 10 U.S.C. 2320 and 10 U.S.C. 2321, shall be effectuated for the technical data and computer software
covered herein.

 
2. 252.227-7015 TECHNICAL DATA-COMMERCIAL ITEMS. (DEVIATION 2017-F0001) (JUL 2017).
 
(This clause applies whenever any technical data related to commercial items is developed in any part at private expense and will be
obtained from Seller or its subcontractors for delivery to the Government)
 

(a) Definitions. As used in this clause-
 

(1)   "Commercial item" does not include commercial computer software.
 

(2)   "Covered Government support contractor" means a contractor (other than a litigation support contractor
covered by 252.204-7014) under a contract, the primary purpose of which is to furnish independent and
impartial advice or technical assistance directly to the Government in support of the Government's
management and oversight of a program or effort (rather than to directly furnish an end item or service to
accomplish a program or effort), provided that the contractor-

 
(i) Is not affiliated with the prime contractor or a first-tier subcontractor on the program or effort, or with
any direct competitor of such prime contractor or any such first-tier subcontractor in furnishing end items
or services of the type developed or produced on the program or effort; and
 
(ii) Receives access to technical data or computer software for performance of a Government contract that
contains the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive  Legends.
 

(3) "Form, fit, and function data" means technical data that describes the required overall physical, functional, and
performance characteristics (along with the qualification requirements, if applicable) of an item, component, or
process to the extent necessary to permit identification of physically and functionally interchangeable items.
 
(4) The term "item" includes components or processes.

 
(5) "Technical data" means recorded information, regardless of the form or method of recording, of a scientific or
technical nature (including computer software documentation). The term does not include computer software or
data incidental to contract administration, such as financial and/or management information.

 
(b) License.

 
(1) Except as provided in paragraph (c) of this clause, the Government shall have the unrestricted right to use,
modify, reproduce, release, perform, display, or disclose technical data, and to permit others to do so, that-
 

(i) Have been provided to the Government or others without restrictions on use, modification,
reproduction, release, or further disclosure other than a release or disclosure resulting from the sale,
transfer, or other assignment of interest in the technical data to another party or the sale or transfer of
some or all of a business entity or its assets to another party;
 
(ii) Are form, fit, and function data;
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(iii) Are a correction or change to technical data furnished to the Contractor by the Government;

 
(iv) Are necessary for operation, maintenance, installation, or training (other than detailed manufacturing
or process data); or
           
(v) Have been provided to the Government under a prior contract or licensing agreement through which
the Government has acquired the rights to use, modify, reproduce, release, perform, display, or disclose
the data without restrictions.
 

(2) Except as provided in paragraphs (b) (1) and (c) of this clause, the Government may use, modify, reproduce,
release, perform, display, or disclose technical data within the Government only.
 
The Government shall not-

 
(i) Use the technical data to manufacture additional quantities of the commercial items; or

 
(ii) Release, perform, display, disclose, or authorize use of the technical data outside the Government
without the Contractor's written permission unless a release, disclosure, or permitted use is necessary for
emergency repair or overhaul of the commercial items furnished under this contract, or for performance of
work by covered Government support contractors.
 

(3) The Contractor acknowledges that-
 

(i) Technical data covered by paragraph (b) (2) of this clause are authorized to be released or disclosed to
covered Government support contractors;
 
(ii) The Contractor will be notified of such release or disclosure;

 
(iii) The Contractor (or the party asserting restrictions as identified in a restrictive legend) may require
each such covered Government support contractor to enter into a non-disclosure agreement directly with
the Contractor (or the party asserting restrictions) regarding the covered Government support
contractor's use of such data, or alternatively, that the Contractor (or party asserting restrictions) may
waive in writing the requirement for an non- disclosure agreement; and
 
(iv) Any such non-disclosure agreement shall address the restrictions on the covered Government support
contractor's use of the data as set forth in the clause at 252.227-7025, Limitations on the Use or
Disclosure of Government-Furnished Information Marked with Restrictive Legends. The non-disclosure
agreement shall not include any additional terms and conditions unless mutually agreed to by the parties
to the non-disclosure agreement.
 

(c) Specifically negotiated license rights. The Contractor, its subcontractors, and suppliers are not required to provide the
Government additional or alternative rights to use, modify, reproduce, release, perform, display, or disclose technical data.
However, if the Government desires to obtain additional or alternative rights in technical data, the Contractor agrees to
promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring
such rights. All technical data in which the Contractor has granted the Government additional or alternative rights shall be
listed or described in a special license agreement made part of this contract. The license shall enumerate the additional or
alternative rights granted the Government in such data, provided that such rights preserve and effectuate the applicable
statutory rights and obligations for relevant entities under 10 U.S.C. 2320 and 10 U.S.C. 2321.

 
(d) Release from liability. The Contractor agrees that the Government, and other persons to whom the Government may have
released or disclosed technical data delivered or otherwise furnished under this contract, shall have no liability for any release
or disclosure of technical data that are not marked to indicate that such data are licensed data subject to use, modification,
reproduction, release, performance, display, or disclosure restrictions.
 
(e) Applicability to subcontractors or suppliers.

 
(1) The Contractor shall recognize and protect the rights afforded its subcontractors and suppliers under 10 U.S.C.

BDS Terms and Conditions Guide
Effective: 01/14/2019 (Draft)
Page 27 of 28



2320 and 10 U.S.C. 2321.
 
(2) Whenever any technical data related to commercial items developed in any part at private expense will be
obtained from a subcontractor or supplier for delivery to the Government under this contract, the requirements of
special contract requirements H-099, and the associated specifically negotiated license rights provided at
Attachments 6 and 8 of this contract, as authorized by paragraph (c) of this clause, will govern such commercial
technical data, provided that the applicable statutory rights and obligations for relevant entities under 10 U.S.C.
2320 and 10 U.S.C. 2321 shall be effectuated.
 

(End of clause)
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Supplier Attachment 6 OMIT - 12-3-18





SPECIFICALLY-NEGOTIATED LICENSE ATTACHMENT 6 TERMS FOR OMIT COMMERCIAL PROPRIETARY  INFORMATION





1. [bookmark: _GoBack]This ATTACHMENT 6 applies to Commercial Proprietary Information of Seller that is OMIT, and that is identified as subject to "ATTACHMENT 6" in the table in this Contract entitled "Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data and Computer Software."



2. Definitions. Definitions not set forth herein or elsewhere in this Contract are defined in DFARS Part 227 and associated contract clauses, and in clause H-099 of this Contract.



2.1 "ATTACHMENT 6 Licensed Materials" means Commercial Proprietary Information licensed under this ATTACHMENT 6.



2.2 "ATTACHMENT 6 Licensed Computer Software" means computer software licensed under this ATTACHMENT 6.



2.3 "Contract Labor" means technical or administrative personnel supplied to the Government through Third Party suppliers who are in the business of recruiting and supplying contracted staffing. Contract Labor personnel typically perform Government work on Government premises and work closely with Government employees. Contract Labor employees are employees of the Third Party supplier and remain on the Third Party supplier's payroll.

2.4 "Consultants" means persons who are members of a particular profession or possess a specialized knowledge or special skill not reasonably available within the Government, whose services are acquired solely to obtain information, advice, opinions, alternatives, conclusions, recommendations, analyses or evaluations, but not to deliver products or services associated with products.

2.5 "Reverse Engineer'' means to disassemble and analyze a product to evaluate its characteristics.

2.6 "Simulator" means an Aircraft flight or maintenance training device which simulates the configuration, performance characteristics, systems, navigational aids and/or communications of the Aircraft.

2.7 "Simulator Manufacturer" means a Third Party who manufactures Simulators.

2.8 "Simulator Training Services" means the use of Simulators to train Air Trainees.

2.9 "Third Party" means anyone not a party to this Contract.

2.10 "Third-Party Contractor" means any Third Party who is Qualified, as defined in H-099, responding to a Government solicitation and/or contracted by the Government to develop and/or use training materials other than the Type I-ATS-MTS Activity, or to perform OMIT or Future Modification work on or related to the Aircraft. The term includes, but is not limited to, entities partially or wholly owned by the Government, but which are separately incorporated or otherwise established as separate legal entities.



2.11 "Third-Party Computer Software" means any computer software distributed, created or assembled by a Third Party (including but not limited to open source software).



2.12 "Type I-ATS-MTS Activity" means a Simulator Manufacturer's development, in performance of a Simulator Manufacturer's contract with the Government, of Aircraft Type I Simulator Training Services, Aircrew Training System (ATS) Simulator Training Services for the Aircraft or Maintenance Training System (MTS) Simulator Training Services for the Aircraft. It does not include training activities associated with a Systems Integration Laboratory, whether pre-existing or developed under this Contract.



3. Grant.



3.1 Seller hereby grants to the Government a worldwide, nonexclusive, nontransferable (except as authorized herein) license to use, modify, reproduce, release, perform, display, or disclose the ATTACHMENT 6 Licensed Materials, for the development and/or use of training materials and the performance of OMIT and Future Modifications in support of the Aircraft (the "Purpose"). The Government will preserve all reasonable proprietary legends, and all copyright notices on all Materials and ensure the inclusion of those legends and notices on all copies. Such license excludes the right to use ATTACHMENT 6 Licensed Materials to manufacture new items or parts.

3.2 Seller hereby agrees to mark the Licensed Materials with the following legend and no other restrictive legends:

Cover page marking:

Supplier Name PROPRIETARY. CONTAINS COMMERCIAL TECHNICAL DATA/COMPUTER SOFTWARE DELIVERED TO THE U.S. GOVERNMENT WITH OMIT SPECIFICALLY-NEGOTIATED LICENSE RIGHTS.



Contractor Name: Supplier Name



Contractor Address: Supplier Address



The Government's rights to use, modify, reproduce, release, perform, display, or disclose such technical data or computer software are restricted by Subcontract No.                                   ; Contract No. FA8625-16-C-6599, License No. Attachment 6. Any reproduction of technical data or computer software or portions thereof marked with this legend must also reproduce the markings.



Footers:



Supplier Name TECHNICAL DATA/COMPUTER SOFTWARE DELIVERED TO THE U.S. GOVERNMENT WITH OMIT COMMERCIAL SPECIFICALLY-NEGOTIATED RIGHTS SUBJECT TO RESTRICTIONS ON THE FIRST PAGE OF THIS DOCUMENT



3.3 Embedded Computer Software. With regard to executable computer software code that is not otherwise asserted with restrictions on the Government's rights hereunder and that is Delivered embedded in hardware, and in addition to any other rights provided by law or other agreement, Seller grants to the Government the right to use, modify, reproduce, release, perform, display or disclose such computer software within the Government with the hardware in which it was Delivered; and release or disclose such computer software outside the Government and authorize persons to whom release or disclosure has been made, to use, modify, reproduce, release, perform, display or disclose the computer software with the hardware in which it was Delivered for United States Government purposes.



3.4 Sublicenses.



3.3.1		Purpose Sublicense. In addition to the rights granted to the Government regarding Covered Government Support Contractors under DFARS 252.227- 7015 (JULY 2017)  (DEVIATION  2017-F0001) , Seller grants to the Government the right to disclose and provide ATTACHMENT 6 Licensed Materials to Third-Party Contractors and their subcontractors at any tier, as well as Contract Labor and Consultants, for the Purpose other than Type I-ATS-MTS Activity, provided that the Third-Party Contractors and their subcontractors at any tier, Contract Labor and Consultants have executed an agreement similar to the Sublicense Terms for the Purpose Activity.



3.3.1.1 Sublicense Terms for Purpose Activity: Before providing Commercial Proprietary Information to a Third-Party Contractor, Contract Labor and/or Consultant under the paragraph hereunder entitled Purpose Sublicense, the Government will execute a DFARS 227.7103-7 "Use and Non­ Disclosure Agreement" with such Third-Party Contractor, Contract Labor and/or Consultant, with the following language added to paragraph (d):



"Contractor may use [INSERT SUPPLIER NAME]-provided Commercial Proprietary Information only to propose and/or perform the obligations of Contractor's contract with the Government, to include (a) providing services as a Covered Government Support Contractor under DFARS 252.227-7013(a)(5)  (JULY  2017)  (DEVIATION 2017-F0001), (b) operating and performing OMIT activities on Government-owned Boeing 747-8 VIP ("Aircraft') other than designing or manufacturing a simulator; or (c) performing modifications on the Aircraft. Except as specifically authorized by [SUPPLIER] and the Government, Contractor agrees not to use [SUPPLIER’S] Commercial Proprietary Information in connection with the manufacture or sale of any part or design. Contractor is not permitted to sublicense [SUPPLIER]-provided Commercial Proprietary Information without [SUPPLIER’S] expressed written permission. Contractor may not use [SUPPLIER’S] Commercial Proprietary Information other than as authorized by this Agreement, without entering into a separate license agreement with [SUPPLIER]. Such license may be royalty-bearing, and the granting of such license is within [SUPPLIER’S] sole discretion. Contractor will not attempt to gain access to information by reverse engineering, decompiling, or disassembling any Commercial Proprietary Information provided in the form of technical data or computer software to Contractor. [SUPPLIER] disclaims any implied warranty that the Commercial Proprietary Information provided to Contractor is sufficient for the purposes of performing any particular modification. As set forth in DFARS 227.7103-7(c)(6), [SUPPLIER] is an intended third party beneficiary with respect to this Agreement and may enforce it directly against Contractor. No disclosure or physical transfer by [SUPPLIER] or the Government to Contractor, of any Commercial Proprietary Information covered by this Agreement will be construed as granting a license, other than as expressly set forth in this Agreement or any ownership right in any patent, patent application, copyright or proprietary information."



4. Survival of Obligations. Upon termination or cancellation of the licenses granted under this ATTACHMENT 6, the provisions of this ATTACHMENT 6 that by their nature survive termination of the licenses granted under this ATTACHMENT 6, shall survive such termination or cancellation. The Government's obligations regarding Commercial Proprietary Information shall survive termination or expiration of this Contract.



5. Term. The rights granted pursuant to this License shall endure for no less than the operational life of the Aircraft, inclusive of its retirement and disposition.
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Supplier Attachment 8 Non-OMIT - 12-3-18



SPECIFICALLY-NEGOTIATED LICENSE ATTACHMENT 8 TERMS AND CONDITIONS FOR NON-OMIT COMMERCIAL PROPRIETARY INFORMATION

1.	This ATTACHMENT 8 applies to Commercial Proprietary Information of Seller that is Non-OMIT and that is identified as subject to “Attachment 8” in the table in this Contract entitled “Identification and Assertion of Restrictions on the Government’s Use, Release, or Disclosure of Technical Data and Computer Software.”

2.	Definitions. Definitions not set forth herein or elsewhere in this Contract are defined in DFARS Part 227 and associated contract clauses, and in clause H-099 of this Contract.

2.1 	“ATTACHMENT 8 Licensed Materials” means information, materials and technical data licensed under this ATTACHMENT 8.

2.2 	“ATTACHMENT 8 Licensed Computer Software” means computer software licensed under this ATTACHMENT 8.

2.3 	“Authorized Employee” means a Government employee whom the Government has identified as having a need to access ATTACHMENT 8 Licensed Materials or ATTACHMENT 8 Licensed Computer Software to enable the Government to perform the Government's obligations associated with the Presidential Aircraft Recapitalization Program.  Except as set forth elsewhere in this ATTACHMENT 8, "Authorized Employee" shall include Covered Government Support Contractors, Contract Labor, and Consultants, under the condition that the Government requires any Covered Government Support Contractors, Contract Labor, and Consultants requiring access to data to follow the same procedures and be governed by the same rules applicable to Government employees.

2.4 	“Contract Labor” means technical or administrative personnel supplied to the Government through Third Party suppliers who are in the business of recruiting and supplying contracted staffing. Contract Labor personnel typically perform Government work on Government premises and work closely with Government employees. Contract Labor employees are employees of the Third Party supplier and remain on the Third Party supplier’s payroll.

2.5	“Consultants” means persons who are members of a particular profession or possess a specialized knowledge or special skill not reasonably available within the Government, whose services are acquired solely to obtain  information, advice, opinions, alternatives, conclusions, recommendations, analyses or evaluations, but not to deliver products or services associated with products.

2.6 	“Emergency” means an unexpected situation that may cause injury, loss of life, damage to property and/or interference with the normal activities of the United States Government and requires immediate attention and remedial action.

2.7	"Third Party" means anyone not a party to this Contract.

3.	Grant.

[bookmark: _GoBack]3.1	Seller grants to the Government a worldwide, nonexclusive, nontransferable, perpetual license to use, modify, reproduce, release, perform, display and disclose ATTACHMENT 8 Licensed Materials, to Authorized Employees within the Government only for activities related to the Aircraft, and as specified otherwise by Seller in writing (together herein, the “Purpose”). The right to modify excludes those ATTACHMENT 8 Licensed Materials that are governed by the FAA and pertain to the commercial 747-8 aircraft. The Government shall not (i) Use ATTACHMENT 8 Licensed Materials to manufacture additional quantities of items; or (ii) Release, perform, display, disclose, or authorize use of ATTACHMENT 8 Licensed Materials outside the Government without Seller’s written permission unless necessary for an Emergency repair and overhaul of the commercial items delivered under this Contract.

3.2	Seller grants to the Government a worldwide, nonexclusive, nontransferable and personal license to use, reproduce, release, perform, display and to disclose to Authorized Employees ATTACHMENT 8 Licensed Computer Software within the Government only for the Purpose, and to reproduce and retain at the Government’s site, for the sole purpose of implementing reasonable software backup procedures, a reasonable number of copies, including archival copies for backup, provided all copyright notices and restrictive legends are reproduced on each copy. 

3.3	Seller hereby agrees to mark the Licensed Materials with the following legend and no other restrictive legends:

	Cover page marking:

Supplier Name PROPRIETARY. CONTAINS TECHNICAL DATA/COMPUTER SOFTWARE DELIVERED TO THE U.S. GOVERNMENT WITH NON-OMIT COMMERCIAL SPECIFICALLY-NEGOTIATED LICENSE RIGHTS CONTRACT NO. FA8625-16-C-6599, LICENSE NO. ATTACHMENT 8

Contractor Name: Supplier Name.

Contractor Address: Supplier Address.

The Government's rights to use, modify, reproduce, release, perform, display, or disclose such technical data or computer software are restricted by Subcontract No.; [fill this in]                              Contract No. FA8625-16-C-6599, License No. Attachment 8. Any reproduction of technical data or computer software or portions thereof marked with this legend must also reproduce the markings. Copyright [Year of Creation] Boeing and/or its Supplier, as applicable.

Footers:

Supplier Name TECHNICAL DATA/COMPUTER SOFTWARE DELIVERED TO THE U.S. GOVERNMENT WITH NON-OMIT COMMERCIAL SPECIFICALLY-NEGOTIATED RIGHTS SUBJECT TO RESTRICTIONS ON THE FIRST PAGE OF THIS DOCUMENT

4.	Survival of Obligations. Upon termination or cancellation of the licenses granted under this ATTACHMENT 8, all provisions of this ATTACHMENT 8 that by their nature survive termination of the licenses granted under this ATTACHMENT 8 shall survive such termination or cancellation. The Government’s obligations regarding Commercial Proprietary Information, ATTACHMENT 8 Licensed Materials and ATTACHMENT 8 Licensed Computer Software shall survive any termination or expiration of this Contract. 

5.	Term. The rights granted pursuant to this License shall endure for the operational life of the Aircraft, inclusive of its retirement and disposition.



Page 1 of 2



Page 2 of 2




 	 	FA8625-11-C-6600 P00016 

 	 	Sec J, APPENDIX 2321 Sep 2012  

 	Page 229 of 8 

 

 	 	FA8625-11-C-6600 P00016 

 	 	Sec J, APPENDIX 2321 Sep 2012  

 	Page 229 of 8 

 

Supplier Attachment 9 Subsystems Integration – 12-6-18

 	



SPECIFICALLY-NEGOTIATED LICENSE ATTACHMENT 9 TERMS FOR SPECIFIC PAR SUBSYSTEMS INTEGRATION DATA 





1. This ATTACHMENT 9 applies to Proprietary Information of Seller associated with specific PAR subsystems integration data listed below, excluding Seller subsystem components that are commercial or developed at private expense, and that is identified as subject to “ATTACHMENT 9” in the table in this Contract entitled “Identification and Assertion of Restrictions on the Government’s Use, Release, or Disclosure of Technical Data and Computer Software.”  For non-commercial data, DFARS 252.227-7013 applies.



1.1 PAR Wiring System Integration



1.2 Mission Communications System Integration



1.3 Airstairs, lower lobe doors, and baggage loader Integration



1.4 Auxiliary Power System Integration



1.5 Interior Integration



1.6 Military GPS Solution Integration

 

2.	Definitions.  Definitions not set forth herein or elsewhere in this Contract are defined in DFARS Part 227 and associated contract clauses, and in clause H-099 of this Contract.





2.1	“ATTACHMENT 9 Licensed Materials” means Commercial Proprietary Information licensed under this ATTACHMENT 9.



2.2	“ATTACHMENT 9 Licensed Computer Software” means computer software licensed under this ATTACHMENT 9.



2.3	“Contract Labor” means technical or administrative personnel supplied to the Government through Third Party suppliers who are in the business of recruiting and supplying contracted staffing.  Contract Labor personnel typically perform Government work on Government premises and work closely with Government employees.  Contract Labor employees are employees of the Third Party supplier and remain on the Third Party supplier’s payroll.   

 

2.4	“Consultants” means persons who are members of a particular profession or possess a specialized knowledge or special skill not reasonably available within the Government, whose services are acquired solely to obtain information, advice, opinions, alternatives, conclusions, recommendations, analyses or evaluations, but not to deliver products or services associated with products.

   

2.5	 “Reverse Engineer” means to disassemble and analyze a product to evaluate its characteristics.    



2.6	"Simulator" means an Aircraft flight or maintenance training device which simulates the configuration, performance characteristics, systems, navigational aids and/or communications of the Aircraft.



2.7	“Simulator Manufacturer” means a Third Party who manufactures Simulators.

 

2.8	“Simulator Training Services” means the use of Simulators to train Air Trainees.  



2.9	"Third Party" means anyone not a party to this Contract. 



2.10	"Third-Party Contractor" means any Third Party who is Qualified, as defined in H-099, responding to a Government solicitation and/or contracted by the Government to develop and/or use training materials other than the Type I-ATS-MTS Activity, or to perform OMIT or Future Modification work on or related to the Aircraft. The term includes, but is not limited to, entities partially or wholly owned by the Government, but which are separately incorporated or otherwise established as separate legal entities.



2.11	“Third-Party Computer Software” means any computer software distributed, created or assembled by a Third Party (including but not limited to open source software). 



2.12	“Type I-ATS-MTS Activity” means a Simulator Manufacturer’s development, in performance of a Simulator Manufacturer’s contract with the Government, of Aircraft Type I Simulator Training Services, Aircrew Training System (ATS) Simulator Training Services for the Aircraft or Maintenance Training System (MTS) Simulator Training Services for the Aircraft. It does not include training activities associated with a Systems Integration Laboratory, whether pre-existing or developed under this Contract.



3.	Grant.



[bookmark: _GoBack]3.1	Seller hereby grants to the Government a worldwide, nonexclusive, nontransferable (except as authorized herein) license to use, modify, reproduce, release, perform, display, or disclose the ATTACHMENT 9 Licensed Materials, for the development and/or use of training materials and the performance of OMIT and Future Modifications in support of the Aircraft (the “Purpose”).  The Government will preserve all reasonable proprietary legends, and all copyright notices on all Materials and ensure the inclusion of those legends and notices on all copies. Such license excludes the right to use ATTACHMENT 9 Licensed Materials to manufacture new items or parts.



3.2	Embedded Computer Software.  With regard to executable computer software code that is not otherwise asserted with restrictions on the Government’s rights hereunder and that is Delivered embedded in hardware, and in addition to any other rights provided by law or other agreement, Seller grants to the Government the right to use, modify, reproduce, release, perform, display or disclose such computer software within the Government with the hardware in which it was Delivered; and release or disclose such computer software outside the Government and authorize persons to whom release or disclosure has been made, to use, modify, reproduce, release, perform, display or disclose the computer software with the hardware in which it was Delivered for United States Government purposes.  



3.3	Sublicenses 



3.3.1	Purpose Sublicense.  In addition to the rights granted to the Government regarding Covered Government Support Contractors under DFARS 252.227- 7015 (JULY 2017)  (DEVIATION  2017-F0001), Seller grants to the Government the right to disclose and provide ATTACHMENT 9 Licensed Materials to Third-Party Contractors and their subcontractors at any tier, as well as Contract Labor and Consultants, for the Purpose other than Type I-ATS-MTS Activity, provided that the Third-Party Contractors and their subcontractors at any tier, Contract Labor and Consultants have executed an agreement similar to the Sublicense Terms for the Purpose Activity. 



3.3.1.1	Sublicense Terms for Purpose Activity:  Before providing Proprietary Information to a Third-Party Contractor, Contract Labor and/or Consultant under the paragraph hereunder entitled Purpose Sublicense, the Government will execute a DFARS 227.7103-7 “Use and Non-Disclosure Agreement” with such Third-Party Contractor, Contract Labor and/or Consultant, with the following language added to paragraph (d):   

 

“Contractor may use Seller-provided Proprietary Information only to propose and/or perform the obligations of Contractor’s contract with the Government, to include (a) providing services as a Covered Government Support Contractor under DFARS 252.227-7013(a)(5), (b) operating and performing OMIT activities on Government-owned Boeing 747-8 VIP (“Aircraft”) other than designing or manufacturing a simulator; or (c) performing modifications on the Aircraft.  Except as specifically authorized by Seller and the Government, Contractor agrees not to use Seller’s Proprietary Information in connection with the manufacture or sale of any part or design. Contractor is not permitted to sublicense Seller-provided Proprietary Information without Seller’s expressed written permission.  Contractor may not use Seller’s Proprietary Information other than as authorized by this Agreement, without entering into a separate license agreement with Seller.  Such license may be royalty-bearing, and the granting of such license is within Supplier’s sole discretion.  Contractor will not attempt to gain access to information by reverse engineering, decompiling, or disassembling any Proprietary Information provided in the form of technical data or computer software to Contractor.  Seller disclaims any implied warranty that the Proprietary Information provided to Contractor is sufficient for the purposes of performing any particular modification.  As set forth in DFARS 227.7103-7(c)(6), Seller is an intended third party beneficiary with respect to this Agreement and may enforce it directly against Contractor.  No disclosure or physical transfer by Seller or the Government to Contractor, of any Proprietary Information covered by this Agreement will be construed as granting a license, other than as expressly set forth in this Agreement or any ownership right in any patent, patent application, copyright or proprietary information.”   



4.	Survival of Obligations.  Upon termination or cancellation of the licenses granted under this ATTACHMENT 9, the provisions of this ATTACHMENT 9 that by their nature survive termination of the licenses granted under this ATTACHMENT 9, shall survive such termination or cancellation.  The Government’s obligations regarding Commercial Proprietary Information shall survive termination or expiration of this Contract.



5.	Term. The rights granted pursuant to this License shall endure for no less than the operational life of the Aircraft, inclusive of its retirement and disposition.
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